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ABSTRACT . 

who agree to 
law-related subjects, 

law personnel with a brief summary of the law and sample cases for 
student use on topics of general interest, and (2) to introduce 
students to a sampling of tKe methods and materials currently being 
us&d, in law-related education. Following an introduction, the guide 
has two main parts. The^first consists of summaries and cases on 
seven topics: the criminal justice system, criminal procedure, free 
expression, equal protection, religion and constitutional law, family 
law, and consumer law. The second part contains eight lesson-length 
excerpts from current, representative law-related education 
publications. Lessons focus on legal content (such as the elements of 
a contract), legal concepts, case studies, and a variety of other 
methods such as moot court, mock trial, role playing, and probl-^m 
solving. The document coivcjudes with a list of resources for 
educators, lawyers, and law students for use in secondary classrooms. 
(LH) 
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Preface 



Pbi Alpha Delta Law Fraternity, International, operates 
a nationwide Juvenile Justice and Delinquency Prevention 
Program to foster closer relationships between Icg&l p/ofes- 
sionals and the communities they serve, t^o improve the 
teaching of law-related education in the classrooms of our 
public, private, and parochial schools and thereby to help 
the youth of America^ become better citizfefts. Fupdcd by a 
grant from the Office of Juvenile Justice and Delinquency 
Prevention of the United States Department of Justice, the 
Fraternity's efforts encompass a variety of activities and 
strategics to improve communication between thc4egal and 
education communities and to foster law-related ^ucation. 

The Program staff is working to broaden the awareness of 
the Fraternity's 100,000 mambers judges, practicing attor- 
neys, prosecutors, law professors, law students, business 
and government leaders, and other members of the legal 
profession -" to encourage them to help establish and volun- 
tarily participate in local law-related education (LRE) pro- 
grams. Besides sponsoring 6nd conducting regional training 
and information sessio^js, the Program staff is developing 
activities arfd resource materials that will facilitate local 
NVorking partnerships between legal professionals and educa- 
tors. V * ^ 

Judges as well as law students have demonstrated their 
ability t^ be effective **resource people." The term "lawyer" 
is used throughout the Guide as a matter of convenience 
intended to refer to all members of the legal community. 

One of the principal benefits derived from PAD participa- 
tion in LRE is its value at the grass-roots Icvcl.-in Home- 
town, U.S.A. We know that the virtues of LRE have been 
hccognized already at the highest leyels of government— by 
Congress and the Executive Brartch. It is also understood 
and supported by national leaders in education and the law. 

We feel that local attorneys, judges, and law students will 
respond if properly approached and if they have the appro- 
priate :^prk4ng tools to enhance their effectiveness. The Fra- 
tcrnity has proven its capability of identifying new potential 
leadersof LRE within the local legal profession. We arc now 
working to provide suppor^ve Written materials that can 
help such volunteer^ maximize their involvement. 

PAD publishes two. resource guides for use by local 
lawyers and law students who agree to serve as resource 
persons in helping classroom teachers and students at both 
th^ elementary and secondary levels. First, the Fraternity, 
published in February, 1981 "A Resource Guide to Assist 
Lawyers and Law Students for Participation in Kin- 
dergarten Through 8th Grade Law-Reiatcd Classrooms." 
Second, the instant publication will, in bur judgement, ena- 
ble the Fraternity to provide a useful working tool for the 
secondary level, visualize that this Guide will be used 
by l<>ca! lawyers called, upon for assistance by high school 
teachers. We think it will prove beneficial not only for 



classroom presentations but also for community legal edu- 
cation and as background material for teachers. 

Many, highly respected organizations in law-related edu- 
* x^ation have already published materials for secondary stu- 
dents. Accordingly, Part U will present excerpts from some 
of the leading publications, jrt this field. Finally, the 
Appendix in the Guide will m/ikc special mention of the 
role fulfilled by the American Bar Association and the Con^ 
§:titutional Rights Foundation as well as a listingof key state 
LRE leaders throughout thf nation. 

In addition to the benefits already discussed, there will be 
other "ripple-effects'r we can foresee. Local LRE programs 
will be facilitated by making the Guide available to lawyers 
already associated with the education system* such as those 
who know individual teachers, serve on local boards' of 
education, represent school districts, or are counsel to 
teacher imions. 

Beirtg lawyers ourselves, wc are highly cognizant of the 
lawyer lifestyle, which involves lotig hours of professional 
application to legal matters, with Ht^le time to'mast^r the 
techniques of communicating with s|jidcnts on legal ques- 
tions. Thus, we hope that this Guide will provide interesting, 
lesson plan materials and useful hints to the practicing law- 
yer who wants to help his own and his neighbors^ children 
become better citizens. 

It is time now to pay credit wheVe credit is due. Part I of 
* the Guide was written by the Indiana Lawyers Commission 
^ under contract to Phi Alpba^ Delta. This Commission is a 
component of the Indiana State Bar Association, It coordi- 
nates all state-wide programs in law-related education and 
has ulso produced niany useful publicatioq^.and progi^m 
initiatives in the field of law. The writing^f the Guide was 
under the direct pcjrsonal supervision M Cleon H. Faust, 
Executive Director of the Commission. We also wish to 
acknowledge the valuable contribution to this project by 
William G. Baker, Chairman of the Indiana Lawyers Com- 
mission Youth Service Committee. It was Mr. Baker who 
imtially proposed this publication to PAD, having been 
. previously i^jvolvcd in the production of the American Bar 
Associatior^ Attorney's Source Book. He was also involved 
iri the planning of the Guide. and in the writing of Part L in 
this regard, we also thank Timothy V. Clark, Michael S^ 
Reed, and Catherine 0*Conner of the Commission for their 
valuable contributions to the production of the Guide. 

We have also sought and received helpful comments from 
many^ organizations and experts in the LRE field. They 
include the American Bar Association's Committee on 
Youth Education for Citizenship, The Childten^s Legal 
Rights Information and Training Program, The Consti- 
tutional Rights Foundation, Law in a Free Sotiety, 
The Natiotial Street Law Institute, and the Social Science 
Edycatton Consortium. In addition, wc received help from 



Jennifer Brown, Ten Englcr> John Khanlian, Eric Mond- 
scheirt; Gerard Paradis, Linda Riekcs and Isidore Starr. 
' Wc ajT particularly indebted to David M, l^yiiK^'* 
is the editor of this publication, airthor onPmptcr 5. 
Religion and Constitutional Law, Professor at the Univer- 
sity of ^Massachusetts, and Education ConSultani to Phi 
Alpha Delta. Norman Scott, PA<D.peputjy Director; has 
also bjttn a key participant in the c$liting and publishing of 
this Guide. : 

Finally y/c want to give recognition to Ihc Young Lawyers** 
Sectioi^of the American Bar Association tjiat inspired this 
guide through their pioneering Attorney's Source Book in 



1973 and their publication. An American Law Sourcebook 
inl 1-982. _ 

Guide have been copyrighted. How- 
t he rep r od uc t i 0 n of a n y pa rt of 
Written permission, provided if 
scs and that ^dit is given to the* 
Fraternity fcxr its availability. We.welcomc comments, criti- 
cisms, and suggestions for improvement. 

<» 

Robert E. Redding, Director 
t Phi AVpha Delta Juvenile Justice 

and Delinquency Prevention Program 
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The Purpose of This Guide 



During the past decade, the idea of teaching about law in 
the secondary schools has spread to every state in the nation./ 
Simultatxeously, increasing numbers of lawyers have been 
t invited by teachers into their local classrooms '^to talk to our 
students about the hW."" Frequently these lawyers havejiot 
been iri a secondary classroom since they were high<^hool 
students. Although mosVarc quite willing to volunteer their 
time, few practicing attorneys have kept up to date qi> the 
range oT legal topics of current interest to students. Fewer 
still are familWTVith the wide range of excellent curncular 
materials and methods now available for teaching about the 
law. This Guide is designed for just such attorneys. It is 
intended for busy lawyersVho are occasfonally invited to be 
^source people*' in law classes. It has two goals: (I) to 
M)vidc attorneys and law students with a brief summary of**^ 
tho law and several cases for student use on topics of general 
^ interest, and (2) to introduce them to a sampling of the 
methods an<l materials currently being uged in law-related 
education. 

.In addition to these Introductory Materials, the Guide 
has two main parts. The first consists of legal summaries and 
cases on seven topics: The criminal justiice system, crimi- 
nal procedure/ free expression, equal protection, religion 
and constitutional law^ family law, and consumer law. The 
summartes arc designed to give lawyers and law students an 
overview and update on a number of substantive issuejj of 
interest to secondary students. The summarics.'howcver, are ^ 
not intended as student texts or curriculum material. Their 
style is similar to a legal ''hombookV* but, unliKc a hontbook 
or treatise, they summarize each of thp major topics in v 
substantially fewer pages. 



\Vlth each substantive section, there arp h number of cascs^ 
written tor Students. U is hoped that lawyers will want to use 
one or more of them in cot\junctiort with^heir classroom 
visit — to encourage student participation and discussion 
apd to discourage an over-emphasis on the lecture method. 
Thus the legal suifimaries and cases for students arc 
designed asl "springboard** to law-rfelated education: begin- 
ning where lawyers arc, using mctl\ods and materials with 
which they are familiar, and adapting these for secondary- 
school use. 

The second part contains eight lessan-Iength excerpts 
from current, reprcsentatiye LRE publications. Some of the 
lessons focus on legal extent such as the elements of a 
^ contract; others focus on legal concepts such* as corrective 
j\isticc, A few use the case-study approach; others illustrate a 
variety of other methods such as moot court, mock trial, role 
playing, and problem solving. Part II is designed to intro- 
duce lawyers and law students to the variety of texts, topics, 
and methods that are being used in secondary schools today. 

In short, the purpose of this Guide is to encourage and 
assist lawyers and law students in working with secondary 
teachers and students. It is intended as a supplement to, not 
a substitute for, a law-related education curriculum. Some 
lawyers will want to begin with the familiar case studies 
approach featured in Part I. Others will want to try some of 
the alternative methods illustrated in Part II. A few may 
want to experiment with both. If these methods and mate- 
^ rials help lawyers, law students, and judges work more 
effectively with teachers and students, they will have served 
their purpose. 
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Effective Classroom Planning for 
Lawyers and I aw Students 



In the past, secondary students Icart^ed littl<} about the law 
that secnned relevant. They memorized the names of historic 
^cases and statutes, the definitions of Icjpil terms, provisfons 
of the Constitution, and many fjistant details, little of this 
was cutrcnt;^ and even less related to their lives. 

During the past decade this has changed. Today the 
emphasis is on student participation, on using metHoA and * 
materials that involve students in discussion, analysis, and 
debate. The goal is not simply to teach facts but tp educate 
students to think clearly, to analyze problems anH to con- 
sider altemarive solutions. The aim is to reduce juvenile 
dcHnquency and to prepare students to become knowledge- 
able, active, and responsible citizens. Law-related education 
has become a popular and effective means to achieve these 
. goals. Thus this Guide has been specifically designed to help 
lawyers *nd law students assist teachers in educating stu- 
dents lA»etJome legally literate participants in the demo- 
era tic process. 

The Guide features the case study approach. This method 
emphasizes analysis gand critical thinking/^ It looks beyond 
specific decisions to the principles underlying the law. 
Because laj^yers and Riw students arc familiar with this 
approach, they can make an especially valuable contribu- 
tion in helping students analyze and understand the cases 
included in this Guide. 

As the Tjpble of Contents indicates, tSe Guide is divided 
into two parts. Part I focuses on seven legal topics of interest 
to secondary students. Each topic section includes a Sum- 
mary of the La^ and Cases for Students.^ The summaries 
provide a quick overview of the law for lawyers and law 
^tYiident^; they arc not designed for student use. While the 
cases and questions arc for students, we do not suggest you 
try to include all of them in a single class. Rather we have 
included a range of cases and questions on each topic to 
* illustrate the legal principles you may wish to highlight. 

PREPARATION AND PLANNING 

Preparation is the key to an effective class session, and a 
discussion with the teacher is the key to effective prepara- 
tion. Teachfers can nteet you after school or perhaps during a 
lunch or preparation period. A planning meeting at school 
will give you a "fecP for the classroonni, the students, and the j 
setting. If you are unable to meet, arrahge'^a telephone 
conversation during an unhurried time. During your discus- 
sion with the teacher, it is important for you to ask the 
following qtiestions: 

1 . Who are the students? How many are in the class and 
what is their age, grade level, and maturity? What do they 
know about the law? And what aire their interests? It is 
important to relate your presentation to local issues, to what 
students know, and to questions that interest <them.^ * 

2. How will my session Jit in? How will It relate to the 
course as a "Whole and to the specific unit the class is now 



studying? What will (he siudents be doing during the class 
before and after my session? (You might ask the teacher to 
send you a course outline and a copy of any materials used in 
the preceding and subsequent classes.) 

3 . What do you wont me to cover during my visit? What 
are the specific goals of the class? Remember most class 
l>eriods only last about 40-50 minutes. During that tinifcyou 
cannot effectively focus on more than one legal topic, per- 
haps only on a few aspects of a topic. Consider what you can 
do best during the time available 

4. What will you (ell them about my vlsit?^y carefully 
preparing the students, the teacher make maximum use 
of your time. Fo» example, during the class before your 
session, the teacher can distribute the facts and issues from 
oi}c or two of the Cases for Students in Part One. By 
discussing the facts and debating the Issues of key cases, the 
student will prepare for and anticipate your visit.* 

5. ' Evaluation: Can we discuss the session qfter the class? 
Too often lawyers leave immediately after class without any 
opportunity to discuss whether the goals were i\chiev<^d, 
what went well, and how the class might have been 
improved. Therefore, you should encourage the teacher to 
give you "feedback'* about your presentation and share your 
reactions with the teacher. To facilitate this discussion, you 
^nd the teacher might agree to fill out and exchange*a one-' 
page form on yoi^ir session identifying (I) strengths, (2) any 
problems, and (3) suggestions (m improvement. 

6. How will you follow up my visit? Frequently there is 
no discussion and little thougl^t about following up the 
lawyer's visit. As a result, much of the impact and potential 
of your session is lost. How does the^teacherplan to build on 
your visit and how can you help? You might suggest other 
cases to read, lawyers or court personnel to contact {e.g., to 
invite to class or to interview), o^^ld trips to make that 
would add additional realism atl^flcpth to the course. 



CHOOSING YOUR METHODS 

Effective lawyers use a variety of. methods in the 
classroom. 

' I . Lectures. Lpng lectures have proven to be the least 
effective approach to helping students understand the law. 
Short lectures (of 5-10 minutes) may be' useful to provide 
background information or to summarize a discussion. But 
It is impdrtant to resist the temptation to outline a 40-miniAe^ 
lecture followed by 10 minutes for questions. If brief lectures 
arc used, they should always be combined with other 
methods. 

2, The Case Method. Although the case method and 
Socratic questioning arc not as widely used in secondary 
schools as in law school, they have become very popular and 
effective in capturing the interests of teenagers. The ca^ 
mithod is most effective in helping students utiderstand that 
matiy legate conflicts are not simple matters of right against 
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wrong but of legitimate rights in conflict. ThoOghtful ques- 
tioning can help .students idetitify the reasons, vahics, and 
l^igftl principles that support their views on legal issues unci 
the views of others with whom they disagree. (For h full 

^ ' explanation of the goals and features Of this approach, sec 
Pari n; Section 8, on the Case Method.) 

While n^any law-^school teachers leave issues unresolwd, 
''closure'* and clarification are important for secondary stu- 
dents. In addition, law-school-type questioning ihay intimi- 
date students and discoUrage their participatior^J/herefoFC, 

^ bef^ c|ucstioning students about the issues of a case, 
exp^^^that you are not looking fo^r a '*right" answer but for 
their^s\Dncd opinions, that your questions arc intended to 
help th6m clarify their thinking— not to p/ove them 
wrong, and that you are discussing issues about which 
reasonable people (including lawyers and judges) often 
djsagree. . . 

While the Cases for Students in this Guide include the 
facts, issues, decisions, and their reasons, you may wish to 
vary the use of these materials. For example, you might: ( I ) 
ask the teacher to give out only the facts, and see if students 
can identify the issues: (2) give olrt irnd discuss the full court* 
opinion; or (3) distribute unmarked copies of the majority 



aind dissenting opinions, and ask students to defend the one 
they think should prevail. 

3. Rolc-pfaying, Mock Trials, mid Appeah'.lnihc^c ^cUv- 
itics students assume the role of another person and act it 
out- Role playing l\clps students understand the views of 
others and can add a more realistic, experiential dimension 
to law studies. Most of the<*ases for Students can be used 
for this purpose. 

Role-playing can vary from informal, in-class assignments 
to formal moot^ourt and mock trial presentations. Section 
5 of Part n uses the Tinker cixsc to illustrate how judicial 
decisions can be adapted for mock trials and appeals. In 
these more elaborate activities, lawyers can play the role of 
judges, coach a team of student **attorneys,^^and "debriera 
trial. Morelnformal role-playing activities might be assigned 
by the teacher i 
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behalf qf each Side while othei^ can be asked to judge 
case and render thc^ir opinion, 

4. Other Approaches. Other methods and materials arc 
illustrated in the excerpts from secondary law publications 
featured id Fart II. Look them over, and'trv them out. 



DO'S AND DON'TS 

Here is some advice that law-related educators 

DO ' 

• Translate "legalese" into English. 

• Use a variety of methods and exatiiples. 

• Start where students are, and relate your pre- 
, sentatioh to their world (e.g., with a story in- 
volving young people and the law in yesterday's 

' newspaper or on T. V.). 

• At the beginning, briefly tell students about 
your work and explain the goals of your visit, f 
your visit. ' 

• Encourage^uestions. 

• Be realistic about the legdl system. (Note its 
weaknesses as well as its strengths, and show 
students how thpy can help improve it.) 

• Let students see you as a real human being. 
(Share, your interests, concerns, and satisfac- 

• tions;^but doh*t bore them with the details of 
your specialty.) 



frequently give to lawyers and law students. 



DON'T 

• Lecture at students. 

• Use legal jargon. ^ * I 

• Try to cover a broad range of topics in one class 
period. ^ 

• Talk down to students. 

• Tell»a lot of "war stories.'* . , 

• Read a prepared speech. 

• Let one or two students dohiinatc the di$cus<- 
, sion. (If this starts happening, call on other stu- 
dents or limlit the number of times one student 
may speak.) 

• Feel you must defend everything about the 
operation of the legal system.. (An unrealistic, 
idealize! portrait of the .system can increase 



N 



student cynicis|Ti; a thoughtful, balafiiced pre- 
sentation should increase understanding.) 
Give advice on individual legal problems. 
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1. The Criminal Justice Sys^ 

Cases for Students 

A. CRIMINAL RESPONSIBILITY: Hopkins v. Sf6ie 
(1950) > ^ > 

Facts / 

A Marylandt stjitutc made it a crime to ortcl any sign 
intended^ to aid in the soHoitation or performance of mar« 
rtagcs. Maryland authorities had been experiencing prob- 
lems with profiteering persons seeking to wed out-pf^statc 
couples under the liberal Maryland marriage laws. 

Reverend Hopkins asked the Statc> Attorney Ofllce ' 
whether a sign he wished to put up outside his home, stating 
that ho cotild perform marriage ceremonies, might violate 
the law. He was told that it would not. Thereafter, Revcmnd 
Hopkins erected the sign outside his home and another sign 
along the highway into town. Yhc local prosecutor charged 
Reverend Hopkins with violation of the Maryland statute, 
and the trial court donvicted him after the judge ruled that 
the signs were the kind prohibited by law. 



Issues for Discussion 

I; A famous legal principle is that *1gnorancc or mistake 
of the law does not excuse the crime; ignorance or mistake of 
fact docs excuse the crime/' What reasons justify this legal 
principle? What kind of mistake did Reverend Hopkins ^ 
make? 

2. After receiving information from th^j State*s Attorney * 
Office, was Reverend Hopkins still giftlty of the crime? 
Wt>uld it be different if he relief! on »he advice of his own 
attorney? Would it be different if he relied on his own 
judgment? 

3. Suppose a law made it a crime to remove or dismantle 
a pollution-<iontrol device on an automobile. In repairing 
your own automobile, you accidentally leave the pollution 
control device disconnected. Are you guilty of the crime? 

4. Suppose under the same law mfcnti<5ned above, in 
repairing your own automobile you intentionally disconnect 
the pollution-control device to increase the mileage from 
your gas not knowing this act was a crime. Are you guilty of 
the. crime? 



Decision, of me Marybncl Court of Afipeuls 

Ignorance or mistako of the law will not excuse offenders 
from criminal responsibility for their acti.ons. 



Ri&nsonln^ of the Court 

\ The court fTrst noted that relying on the wrong advice of 
an attorney or public official will qot excuse an individual 
frbtn critninal responsibility. The court held that if people 
^crc excused of criminal responsibility because they" relied 
on bad advice, then the wpong advice would have the force 
of law, rather than theyfaw itself. * 

The court distinguished >instance$ involving an ignorance 
or mistake of fact from instances involving an ignorance or 
mistake of law. Ift the aise 6f the fornjer, iridividyals not 
knowing the facts of a situation may hot intend to do what 
they do. However, in the case of the latter, an individual may 
not know the application of the law, but he or she nonethe- 
less intentioAally docs^what is intended to be done. For 
example, .if a young person gave his sick friend a dangerous 
drug thinking it was only aspirin, he would not be criminally 
responsible for his actions because he did not intend to harm 
his sick friend. But if he intentionally gave a person a dan- 
gerous drug without knowing that the drug had been 
banned, tlien he would be criminally responsible 'for his 
actions t^cause he ii\tefnded to diHtribute the dangerous 
drug. Therefore, while people may be excused for being 
ignorant of the facts of a situation, they will \\oi be excused 
for being ignorant of the law they intentionally violatetl. 
Thus the Maryland court strictly applied this rule to Rever- 
end Hopkins, and hts conviction for violating the statute 
was upheld. However, many courts will liberally interpret 
the rule by finding no intent to commit tl^c crime where the 
defendant was ignorant. of the law which made the action a^ 
crime, • ^ * 



1. IS DRUG ADDICTION A CHIME? Robinson v. Cali- 
forniaOmy 

A CtUfoniia Uw mado it a crime punishable by 90 days in' 
prison to be addicted to the use of narcoTtics. Robinson was 
_ d^ti^ijniied on tiMt street by a police officer Upon viewing 
Robinson^s arms, the' officer observed wh$|t appeared to be 
numeroM^ needle marks on the left and right arms. The 
officer said Robinson admitted to the occasional u^of 
nat>Dotic$« Robinson was arrested, taken tojail^ antflatcr 
convicted for being an addict. 

/ 

IfttuM^for DIacutslon ^ 

\. .What crime did Robinson commit? Who is the victim 
of Robinson's crime? Why did the state make this condition 
a. crime? 

^ 2. Should Robjinson be. treated as a criminal or a sick 
person? 

3, Wherc-«hould Robinson be treated — i^j/a prison, in a 
hospital, or in k state institution for the mentally ill? 
. 4* ^Suppose an alcoholic is found drunk in a public place. 
Should he be charged with a crime? Is there a distinction 
between alcoholism and drug addition? 



Decision of th^ UnltH Stutes Supremn Court 

A state tow malcing the mere status of narcotic addiction a 
crime punishable by imprisonment is cruel and unusual 
1>unishm^nt in violation of the Eighth Anicndment. •* 



.Relii$oning of the Court , ^ 

Justice Stewart distinguished ^hts case rfom cases where 
the state criminally punished a person who uses, purchases, 
sells, or pt)sses$es narcotics. In these instances, Justice Stew- 
art thought a state may |)ave4i legitimate intew^st in crimi- 
rtally pvnishing suth actions. However, the Justice did not 
believe such an interest existed in this case because the 
apftellant was being criminally punished for merely being , 
addicted to narcolic?. Justice Stewart found that since being 
addicted to narcotics was like being sick, punishing an indi- 
vidual for such an illness constituted cruel and unusual 
punishment, ;which is prohibited by the Eighth Amendment* 
Justice Clark wrote a dissenting opinion argiiing that the 
California statute was riot unconstitutional because the state 
was attemptinqto deter and prevent future Iwirmful conduct 
'by a persc^n addicted to narcotics. Justice Clark compared 
this statute to laws dealing with drunkenness that make it a 
crime to be intoxicated in public. 
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C PRISON CONDITIONsSj Push v. Locke iW(>) 

Facts • . ' ^ 

The Ah^bama Board of Corrections had the responsibility 
to manage and maintain four penal institutions for ^lc;s/ 
The four injjtitutions were extremely overcrowded, tis evi- 
denced by the data below: 



Fountain Clorrectionai Center 
Holman Unit Prison 
Draper Correctional 
Kjrby Corrections 



Maxhnum 
Capacity 

632 ^ 
• 540 * 
632 

503 ■ 



Actual 
Capacity 

Over 1100 
Over 750' 
Over 1000 
Over 700 



The institutions were arranged in dormitory style where 
bunks were so close that there wasS no walking space between 
them. At Kirby, bed mattr^ses had to be placed on the floor 
in hallways and next to toitets. Roaches, flics, find mosqui- 
toes infested each facility. There was inadequate heatings 
ventilation, and lighting at all the institutions. In one housing 
unit at Draper holding 200 inmates, there was only one 
working toilet. 

The state provided inmates with razor blades and soap; 
inmates were not provided toothpaste, toothbrushes, sham- 
poo, shaving cream, razors, or combs. Food was stored in 
' dirty storage units and often infested with insects. Some- 
times inmates had to share the same eating utensils during 
meals. A United States public health officer testified that all 
these facilities were **wholly unfit for human habitation/' 

Mentally ill or extretncly violent inmates were kept in the 
general population. The general conditions at the institu- 
tions made robbery, rapc» extortion, thcft^ and assauh an 
everyday occurrence. Most inmates could not participate in 
the few vocational, educational, or work activuics offered at 
the institutions. In the di$ci|5linary segregation u>iit at one 
ifistitution, six inmates were sometimes packed into a 4'x8' 
cell with no beds, no lights, no running water, and a hole in 
the floor for a toilet. 

Admitting that there were many problems at these state 
institutions, ofllcials of the Alabama Board of Corrections 
continually explained that they were doing the best they 
could under the circutnstances of inadequate funding and 
increased commitments of criminal offenders to the system. 
Inmates filed a class actioti suit against the State Cotnmis- 
stoner of Corrections^ claiming that conditions at the institu- 
tions constituted cruel and unusual punishment prohibited 
by the Constitution. 

■ . . . ? 

l$9ue$ for Discussion 

I. What rights or privileges should a criminal offender 
* hav^ while in prison? Is he or she entitled to only "bread and " 
.. wafer'* or "steak every dayT* 1$ he or she entitled to wear any 
clothing desired or read any books and niagazincs desired? 
Is he or she entitled to have a televisio^^or radio in a cell? 
, Should he or she have an opportunity to earn a high-school 
or college degree? 
% Yon have iust becti elected governor of the State ol^ 



'^No-win'' on yolir campaign promis6 not to raise t^xcs. 
After a rnonth in office, a federal judge has ordered that you 
immediately improve conditions at the state prison. The 
improvements wilfcost $1(^ miUion and there is no extra 
money in the^ate^budgc^Hfour top political adviser has 
informed you that ^ny i^jc^ea>sc in taxes will destroy your 
political futwrc. What do you do? 

. J. 0^ow would you define cruf 1 andninusual punishment? 

4, You anc warden at the state prison and you have 
learned that several inmates have threatened to kill a young 
inmate for inforipiing guards aboujt artcscape plan. The on,ly 
available space m the* prison is the %olc,'' Ihc disciplinary 
segregation \mit for incorrigible injnates. Inmates in the 
**hole'' haye no privileges and traditionally receive bad treat- 
ment. How arc you go;ng to protect the young-inmate? 



NOTES: 
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DfcMon of tlm VniitA StAtes Suprcine Court 

Federal courts have a duty to inter^nc in the operation of 
a state prison system characterized by conditions that art so 
bad as to be shoclcing lo the conscience of civilized people. 

V 

^ RMSonlng of th« Court ^ ^ 

In a far-reaching decision, Judge Johnson held tliat priS- 
. oners htt entitle to live in conditions tha^t do not constitute ' 
cruel and unusual punishment. The judge said that confine- 
- mettt characterized by conditions that are so bad as lo be 
. shocking to the conscicn<!^ of clf ilized people is cruel and 
unusiml punishment. The judge found that the living condi^ 
lions of the inmates bore no relationship to the penal sys-* 
tern's legitimate goals pf <lcterrenct» rehabilitation, and 
institutional security. The argument that the state lacked 
funding to improve conditfons in the penal system was 
rejected on the basis that the state could not rely on inade- 
quate fundilTg in allowing unconstitutional conditions to 
exist at the institutions. " 

The most significant part of Judge JohnsQn'5 decision was 
in his order to correct conditions in the Alabama penal 
system. He established a Citizens' Human Rights Commit- 
tee to monitor the implementation of specifically ordertsd 
improvements in the prison system. He ordered the institu- 
tions to reduce overcrowding to a level no higher than the 
institution's maxir|mm capacity; to provide all inmates-A^th ' 
soap^ toothpaste, toothbrushes, shampoo, shaving cream, 
razors, razor blades, and combs; and to develop vocational 
and educational programs at the institutions. ^ 



b. DUE^ PROCESS FOR JUVENILES: In 're GauU 
' (J967) 

Fucts . 

On June 8, 1964. Gerald Gftult, age 15, and anotKer boy 
were arrested by the county sheriff and taken to thfc county 
" child rcn^s detention honic. The boys were accused of mak- 
ing obscene telephone calls to a neighbor, Mrs. Cook, Upon 
qucstioning>t^ a probatiqn officer, the boys admitted mak, 
ing the telephone calls, 

Gerald*s parents were at work the morning he was 
tirrestcd. The sheriff did not notify the parents that Gerald 
was being held at the detention home. Later thai evening, 
the parents found outfrom Gerald's brotherthat Gemld was 
being held. When the parents went to the detention home, 
the probation officer told them why Gerald was there and * 
that he would have a hearing (he next day. 

The following day the probation officer asked that the 
juvenile court find Gerald to be a juvenile dehnq'ucnt and be 
taken from his parents to be placed in the children's deten- 
tion hdme, Arizona law stipulated that a juvenile delinquent 
was a person und[er age 18 who;*- 

Has broken the law; - 

Is continually disobedient and not controlled by his par- 
ents, guardians, or custodians; 
Is continually absent from school or home; or 
Continually behaves in sjuch a way that he harms the > 
morals or heahh of himself and /or others. 
At the afternoon hearing, Gerald, his mother, his brother, 
two probation officers, and the juvenile court judge were 
present. Mrs, Cook, the. complainant, was not present. No 
one was sworn in at the hearing and no record was made of 
the proceedings. At a later hearing, again no one was s^worn 
in and no record was made of the proceedings. GeraW*s 
mother was informed of this hearing by a short note stating 
the time and date of the hearing. The probation officer gave 
the judge a report that was not giyen to Gerald or his 
parents, and it stated that Gerald made the obscene tele- 
phone calls. The judge* found Gerald gUihy of the offense. 
An adult found guilty of this crime could be fined $50.00 or 
. imprisomed for two months. The judge ordered Gerald to be ^ 
placed in the state industrial school aii a juvenile delinquent 
until he Was 21 years old unless discharged sooner by the 
authorities 



Issues for Discussion 

1. What constitutional rights guaranteed adults were 
denied Gerald? Should all these rights be extended to 
Gerald? 

2. If no constitutional rights were extendcj| to Gerald, 
how would his hearing be affected? 

3, What possible conflicts could arise between a law 
extending all constitutional rights to juveniles ftnd 0 law that ' 
, only considers the "child^s best interestT* 

4, Should juvenile offenders be treated the same as adult 
offenders? Same pctnalties? Same prisons? 
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OMifrion of th* United Stttet Supreme Court 

In a juvenile delinquency proceeding which ma^ result in 
iftc child's committtient to an institution/duc process of law 
rcquitps that the child be gbaranteed the following rigtus 
that are guaranteed an adult in a criminal proceeding: the 
right lo be notified of chargCxS against him» the right to 
counsel, the privilege against self-inctimination, and the 
right to*confcont and cross-exaoiinc witnesses again$t him. 

Rensoning of the Court 

Justice Fortas wrote tht majority opinion beginning with 
* a discussion of the wide gap-between the thcpry andLrcalities 
of the juvenile justice system. He noted that while the theory 
of the juvcn(re justice system placed great emphasis on the 
child'^ best interest and the* informality of procedures, the 
reality of the system often tended toward arbitrary proce- 
dures that lacked the constitutional safeguards guaranteed 
an adult criminal defendant. The Justice stated that the 
state's authority to intercede o^i behalf of the delinquent 
child's best interest should not be unhmited. Declaring that 
due process of law was the very foundation of individual 
freedom from unfairness ahd arbitrariness, Jdstice Fortas 
held that .certain constitutional rights must be extended to 
juveniles because a finding of delinquency could result in the 
confinement of the juvenile, just as a criminal conviction 
^ould result in the confinement of an adult. The right to be 
notified of charges was required so that the juvenile could 
prepare his case against the charges. The right to counsel 
would assure the juvenile a trained legal advocate during the 
delinquency proceedings. The privilege against self- 
incrimination was essential to insure the integrity of delin- 
quency proceedings against unfair compulsion in seeking 
confessions. The right to confront and cross-cXaraine wit^ 
nesses was required based on the principle of fairness in 
alloWiifR*^ an individual tq confront and question ^is 
accusers. 

Justice Stewart rejected the majority's argument analo- 
giring juvenile delinquency proceedings to criminal trials. 
Discounting the similarity between a delinqu^cy proceed- 
ing and criminal case. Justice Stewart stated that the pur- 
pose of tht juvenile; proceeding was to aid juveniles in 
correcting their delinquency. This* he argued, was very dif- 
ferent from a criminal trial where the purpose was determin- 
ing whether the accused is guilty of a crime. 



E, StANDARD OF PROOF IN JUVENILE PROCEED- .NOTES: 
INGS: In the MaUer of Samuel Winship (1970) 



Facts 

Samuel Winship, age 12; was accused of stealing %\ 12,00 
fronj a woman*s purse. In a juVenilc court hcffHng, after the 
evidence was presented, the judge ruled that there was more 
evidence to prove that Samuel Mad stolen the money than 
there was to show that he had xfbi. Therefore, the judge held T 
that this was '^sufficient proof by a preponderance of the 
evidence" to show that Sair^ucl was a delinquent child. 

The judge believed that proof beyond a reasonable doubt 
necessary for an adult criminal conviction was not necessary 
in juvenile proceedings. Although he believed that SamuePs 
delinquency had not been proven beyomd a reasonable 
doubt, he ruled thAt proof by this standard was not neces- 
sary because Samuel was in a juvenile proceeding and not in 
a criminal court. Thus, Samuel was found to be delinquent 
and placed in the custody of the state juvenile detention 
institution. Under New York law, Samuel could be Kept in 
the institution until he was 18. 

Issues for Diseussiin 

r. In a criqiinal case, the defendant can only be found 
gi^ihy by proof beyond a reasonable doubt. Why should this 
standard of proof be required? Are there reasons for ^ lesser 
standard of proof in juvenile proceedings? 

2, Is there any difference between being found guilty of a 
crime and sentenced to prison, and being adjudged a delin- 
quent child and sent to the state juvenile institution for 
rehabilitation? 



) 
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lo a juvl^imo de|H^t0^ pi#^mjit^tti which a child is^ 
charged withlo act that^uld^a crime if pommittcd by an 
aduTt» the charge against the child myst be proved beyond a 
reasonable doubt. * O f 

**\ [ 
RMSonIng of the Court « ^ 

The law rcc6gnizes two standards of proof in gcncralT-m^ 
criminal pfoccedings, proof beyond a reasonable doubt 
in civil proceedings, proof by a preponderance of evidence. 
IProof beyond a reasonable doubt has been recognized as the 
\^^JIigher standard of proof and, therefore, is appUc^blq in crimi- 
nal cases because the liberty of the accused is at stake. Tffis 
proposition recognizes the fact that the consequences of a 
criminal proceeding— loss oflibcrty or even loss of life — are 
more severe than the consequences in a c^il proceeding- 
money damages, etc. Writing for the majority. Justice Brcn- 
nan noted that the purpose of the reasonable doubt 
standard in criminal cases was to insure the certainty of a 
finding of guilt and reduce the risk of conviction based on 
factut^l errors. Therefore^ the judge or jury had to be con- 
vinced by proof beyond a reasonable doubt that the accused 
is guilty oC-the crime charged. 

Justice BrettrLo relied on the reasoning in the Gault 
decision to hold|nat the reasonable /loubt standard joiust be 
used in a juvenile delinquency proceeding to protect the 
innocent juvenile just as it is used in a criminal case to 
protect the innocent adult. Use of the lower preponderance 
of evidence staydard would allow a finding of delinquency 
based upon a^weighing of the evidence to determine whether 
more evidence weighed against the juvenile's case than in 
favor of his case. 

Chief Justice Burger wrote a dissenting opinion arguing 
that the Court continued to erase the important distinction 
bet ween the juvenile justice system and the criminal justice 
system. The Chief Justice argued that this erosion would do 
more harm to the juvenile justice system than good by 
adding rigid formality to an already inflexible system. 



Summary of the Law for Lawyers and Teachers 



A. CRIME AND THE CRIMINAL JUSTICE SYSTEM 

This section examines the major responsibilities and cur- 
rent problems within the criminal justice system, (In the next 
section on CRIMINAL ^>ROCEDURE, the focus is on the 
.procedural and substantive issues in criminal law.) The 
primary components of the criminal justice system arc the 
j)olice, the courts, and the corrections systemrThc juvenile 
justice system will be included in this discussion because of 
its many similarities to the criminal justice system. 

An examination of the crfminal justice systetn should first 
view the problem of crime in the United States. Recent 
statistics indicate that crime is increasing. According to the 
Federal Bureau of Investigation (F,B,L)» 

An estimated 12,152,730 Crime Index offences 
[murder, forcible rape, robbery, aggravated assault, 
burglary, larceny, and motor vehicle theft], 9 percent 
more than during 1978, were reported to law enforce- 
ment agencies in 1979. Collectively, violent crimes, 
which comprised 10 percent of the total Crime Index, 
were up 11 percent and property crimes rose 9 percent. 

All offenses within the Ihdex increased in volume 
during the year. Among the violent crimes, murder 
was up 10 percent; forcible rape, 13 percent; robbery, 
12 percent; and aggravated assault, 10 percent. In the 
property crime category, burglary increased 6 percent, 
larceny-theft rose 10 percent, and motor vehicle theft 
was up 11 percent, F.A/, Uniform Crime Reports: 
Crime in the U.S. 1979 (1980) p, 37, 
What can be done about this problem? The police are 
responsible for apprehending criminals. The courts function 
as forums to determine^ the guilt or innocence of those 
accused of crimes. Correctional institutions s^rve as centers 
to confine, and, hopefully^ fel^ilitate those convicted of 
crimes. Correctly or not, An^^Bn society has relied on 
these system components to manage the crime problerri. 
How do these components function? ^hat are the current 
problems facing them? How can they operate more 
efficiently? 

B, POLICE 

Modern society demands a tremendous number of ser- 
vlccj from police systems, including the following functions: 

• Prevention of criminal activity 

• Detection of criminal activity 

• Apprehension of criminal offenders 
^ • Participation in court proceedings 

• Protection of Constitutional guarantees 

• Assistance to those who cannot care for themselves 
or who are in danger of physical harm 

• Control of traffic 

• Resolution of day-to-day conflicts among family, 
friends, and neighbors 

• Cr«9tion i^A maintenance of a feeling of security in 
thc^ community 

• Promotion and preservation of civil order 



A National Strategy to Reduce Crime, National Advi- 
sory Commission on Criminal Justice Standards and 
Goals, (1973) p. 72, . . 

Combfning this burdensome demand with the growing 
problem of crime in society, police systems in the United 
States have been taxed to the limit of their capacity to handle 
both the traditional tasks of law enforcement {i.e., civiiordcr 
and law enforcement), and the more complex but emerging 
role as general social servants. In a comprehensive review of 
the police function in the United States, the President's 
Commission on Law Enforcement and Administration of 
Justice asserted. 

The current widespread concern with crime and 
"violence, particularly in large cities, commands a 
rethinking of the function of the police in American 
society. It calls for a reassessment of the kinds of 
resources and support that the police need to respond 
more adequately to the demands that we make upon 
them. Task Force Report: The Police. The Presi- 
dent's Commission on Law Enforcement and Admin- 
istration of Justice (1967) p. 13. 

Such a wide-ranging, national assessment was accom- 
plished in 1973 by the National Advisory Commission on 
Criminal Justice Stanjlardsand Goals, Its major recommen- 
dations concerning the police function concentrated on cur- 
rent problems facing modern police systems. 

One major recommendation was aimed at improving the 
relationship between the police and the community, espe- 
cially the black, Chicapo, and Puerto Rican residents of 
large, urban communitieis. The Commission rccommehded 

^ that the police promote Ikctive crime prevention efforts by 
working with the community in a joint venture against 
criminal activity. Another recommendation called for the 
diversion of juveniles, drunks, and mental patients frOm the 
crimihal justice system to social agencies and facilities more 
suited to the needs of these individuals. It was felt that 
treatment and care for these individuals would be better 
served by specialized agencies skilled in dealing with the ' 
particularized problem^ of delinquency, alcoholism, and 
mental illness, thus relieving the police of >}uch responsibili- 
ties. This emerging concept of diversion from the criminal 
justice system continues to be a goal that knowledgeable 
experts advocate. The Commission also recommended the 
Consolidation or elimination of police systems with fewer 
than ten full-time officers. It was believed that small police 
agencies lacked the resources to efficiently provide law 
enforcement services to their communities; thus, consolidi^- 
tion of such agencies with nearby police systems could max- 
, imize the utilization of both human and material resources 
while minimizing the costs* Relying upon supportive evi- 
dence that police officers tvith college degrees performed 
better than those without, the Commission recommended 
completion of college education as a qualification for police 

• service. Other recommendations strongly urged more police 
training, Tlje Cotnmission noted, "The average barber 
receives 4,000 hours of training, The average policeman 
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receives less than 200 hours." A National Strategy to Reduce 
Cr^e, sup fa, p. 83. ^ ' . ^ 

As initiators of the criminal justice process, the police 
must Operate effectively so that other components of the 
system can function properly. The prosccnUon a n<JJudicial 
functions arc severely handicapped if the, police ineffectively 
l^rfoi'm the duties of a {^prehension and evidence gathering. 

c! COIIKT 

In the criminal justice sysCem, the court^ystem has three 
general fVmctions. First is the speedy^'dctermination of the 
guilt or innocence of individuals who arc charged with 
criminal offenses. Another function is the sentencing of 
*those individuals convicted of crimesj^The third is. the pro- 
tection of the rights of the offender. 

The popular perception's that the court is^at the center of 
the criminal justice system wherein the interests of society 
and those of tffc offender are dispassionately balanced. 
However, this perception of the courts modified by the 
reality of overcrowded court dockets and insufficient court 
resources. As Dean Nicholas Kittrie of The American Uni- 
versity Law School noted, it is a **gross exaggeration*' to^ay 
' that courts are *'the pivot on A^hich the criminal justice 
system turns," The criminal coiirts in America are not in the 
mainstream of criminal justice and are not fcentral to the 
gross operation of the system of crime and punishment. At 
best, the courts offer an opportunity for the stylized cnact-^ 
mcnt of selected p^rfbrmaiices, which alternate bct>vcen 
morality plays and modern versions of triaj by ordeal. These 
dramatic enactments affect a relatively small segment of the 
criminal justice population. But much like theater and 
cinema, they arc observed directly or through mass-media 
reporting by large segments of the population, and conse- 
quently they affect the public consciousness. It is ih this 
function that the courts stand out for their role as symbols of 
"^^sticc. An^Anatomy of Criminal Justice (C.H. Foust & 
D.rV Webster, eds„ 1980) p. 121. 

This observation is buttressed by the National Advisory 
Commission estimate that only about eight perfem of those 
arrested are fully processed through criminal prosecution 
and trial. Nonetheless, it is important to remember that the 
judiciary is the iiltirtjate determiner of rights and responsir 
bilities that extend beyond the criminal trial itself {e.g., 
prohibition against unreasonable searches and seizures, pre- 
trial right to counsel, and prohibition against cruel and 
unusual punishment). Although the symbolic significance of 
justice rather than its reality may be exaggerated in the 
popular perception, many symbolic ideals are the very foun- 
dation of a constiturional democracy. 

I. The Criminal Caw: From Arrest to Appeal 

The first contact an' accused has with the criminal justice ^ 
system is usually an arrest by a police office't^, The arrest of 
the acetised can be made without a« warrant if the police 
officer has a sufficient basis to believe tWat a crime has been, 
is being, or is about to be committed by the accused. An 
arrest can also be mad^ pursuant to a warrant wKerc a 
judicial officer has been given adequate evidence against the 
aecused to forin a sufficient basis for the arrest. This suffix 
♦ * 



cient basis for ftn arrest is known as "probAble cause/' which 
mean^TKa.t the officer know§ of facts and circumstances that 
reasonably justify him in believing that a crime has been, is 
being, or is flbout to be committed. Within a «hort pcriod^>f 
time after the arrest, the accused must have an initial heading 
before a judge? The purpose of the hearing is to (a) inform 
the accused of the charges agliijist him, (b) inform him of his 
rights^ (c) appoint counsel f or thcLapcused if needed, aivd(d) 
set bail or assure appearance ^thetiQCu^cd in court at a later 
time. At this hearing^the accused is given an opportunity to 
challenge both the sufficiency of reason to arrest (if without 
warrant) and the ^sufficiency of reason to charge him with a 
crime. Thus a judicial determination of the suffioiency of 

, probable cause is ^ilfdc' oqce again. The accused is then 
formally qharge'd in a document known as an ir\formation 

" filed by the prosccvUing attorjaey in the court wlWre the-- 
accused is to be formally tried. If the accused is formt\ljy 
charged by a grand jury, the document is kno\yn as an 
indlament. Next, the accused is a^ed to enter his plea to the 
court which will tr>' him at an arraignment. Generally, he 
may plead guilty, or not guilty. If he pleads guilty, the judge 
must be sure he understands the charges against him and 
tbat there is some reasonable factual basis for the guilty plea. 
If he pleads not guilty or makes no plea at all, a formal rr/^r/ 
will be set for a later date. The prosecution must prove 
during the trial that the accused is guilty of the crime 
charged beyond a reasonable douJ)t. At the trial, selection of 
a Jury will be the first order of business, unless jury trial has 
been waived by the accused^ The prosecution presents its 
case (opening statement and evidence) first, and then the 
defense presents its case on behalf of the accused. /\fterthe 
evidence has Seen presented, y7na/ arguments are made to 
the jury by the prosecution and the defense. Instructions ^ 
regarding the applicable law are given to the jury and the 
jury retires for its deliberations. Usually, the jury may return 
a verdict of guilty, not guilty, or not gtHlty by reason pj 
insanity where the insanity defense has been raised. If the 
accused is found guilty, thejudge will impose sentencing 2ii a 
, later hearing. Once convicted, the defendant may app^<jrhis 
case to an appellate courtfc^ review of the alleged errors in 
the trial proqeedings. 

2. Delay andi Court Management ^ ^ 

^A continuing^problem plaguing the cnminal judiciary is 
the heavy case dockets burdening both trial and appellate 
courts. Many feel the best method to solve this probletp^i^to 
employ advanced management techniques. As tl^e problem 
becomes more critical, some commentators have propoM 
substantive system cl^anges to shorten the lengthy process 
fr^tti arrest to trial. / 

The consequences of the problenj of delay are noted by 
the National AdAory Commission, "Delay in the judioiAl 
process is hdrmful to^both the accused ofTender ajid society 
at large. Delay also results in unavailcible witBe$scs> fo^ot- 
ten circumstances, and dismissal' of prosecution? because 
the defendant did not receive the speedy trial guaranteed by 
the Constitution/* A National Strategy to Reduce Crime^ 
supra, p. 93. The Commission estimate^ that it may tak,# 
from ten to twelve months to process the accused frorfiarrest 



• to trial Delay in oriminal litigation also rcsuU.s in minimiz- 
f Jjig any deterrent effect to be derived from apprehension and 
' • i)tinishment of the cftminal offender, since lengthy delays 

weaken thft obvious connection between the crime and its 

pumshmcm. • 

,^ ' To reduce delay, one recommended approach is that each 
ft state unify all -its. triftl courts under the administrative 
authority of«^the $tate\s highest court and establish a state 

- court administrative unit with responsibility over the entire 

1$tate court system. - ^■ 

3. Plen Bjirgrflnihg 

A controversial issue in the criminal justice field is plea' 
bargaining. 'It has been estimated that more than 90 percent 
^ of all criminal convictions are obtained througli'a plea of 
guilty rather than a jury verdict or court judgment. Plea 
bargaining is a process of negotiation in which the defense 
and prosecution try to sJcbre the best arranj^ment possible 
; as to the nunjber or type of charges or type of sentence. 
Prosecutors have relied on plea bargaining to reduce their 
criminal case backlog. Many observers have concluded that 
plea bargaining is necessary and* desirable. Some criminal 
justice experts believe that th,e system could not operate^ 
-without plea bargaining, considering the current heavy' 
; criminal caseload. Also,' it is argued that^plea hargaining 
increases the flexibility within the otherwise rigid legalisms 
of the cfriminar justice system. 

However, many commentators believe that the need to 
\Iiave spi^edy trials and the lack of prosecutorial resources do 
'^ot justify plea bargaining. Critics also believe the curtail- 
in|fit of plea bargaining would lead to a reduction in the 
piigseculorial practice of overcharging. Only those criminal 
charges that would reasonably result in conviction would be 
filed against the accused. To counter the iirgument that plea 
bargaining f^dds flexibility to the system, critics state that 
such flexibility should be incorporated in the substantive 
Criniinal law/ The National Advisory Commission reconv 
. mended the Abolition of plea bargaining, labelling the prac- 
tice ^inherently undesirable." Xlie Commission 
recommetided tjhat all plea bargaining be gradually discon- 
tinued over a five-year period. Report on Courts, National 
Advisory Commission on Criminal Justice Standards and 
■ Goals» p. 46. 

dver the jears, the courts have imposed certain require- 
^ mcnts before a plea ^f guilty can be acceprtcd by a court. In 
; Bqyikinv, Alabama, 395 U.S. 238 (1969), the Supreme Court 
■ held that before a court may. accept a guilty plea, the court 
record must establish^ that the defendant voluntarily and 
intelligently waived his right to trial by jury, his right of 
. confrontation, and hi§ privilege against self-incrimination. 
; : gv^\y plea must afso be made understandin^y, mean- ' 
: ;ing, that the defendant must know the charges against hini 
and the eiltect of a guilty plea. I n Brady v. United Staies, 397 
*fU.S. iW2(1970X the Court noted thedmportanceof plea bar- 
^^i^liafning in disposing criminal cases> Us aid In the rehabilita- 
t^^^^ regarding thfe defendant's acknawledgcment of ^ 

iguilt, and its allowanop of participation by the defi^ndant in'^ 
:|||i|i^tciia;ii the nieasure of put«shment, H9Wcvcr, in Borden- 
'^0irc^fr v. jfayes. 434 U.S. 357 (1978), the Supreme Court 

•'" ' • •••^ •. ■ . ■ ' ■ 



held that a threat to prosecute the dcfendant\s wife as a co- 
deftfndant if the defendant failed to accept a plea bargain 
was sfo coercive as*to make the defendant's plea of guilty in- 
voluntary and thus unconstitutional. 

4. Prosecution/ Defense * 

An important actor in the American criminal ju^ice .sys- 
tem is ti§c pro.sccutor. The National Advisory Coitimission 
stated, is the prosecutor who must focus the power of the 
St|ite on those who def y its prohibition. He must argue to 
the bench and jury that Itie .sanctions of the law .need to be 
applied. He must meet the highest standard of proof because 
the right 6f frcfedom hangs in the balance." Report on 
Courts, supra, p. 227. It is important to recogni/e that the 
ultimate duty of the prosecution is at all times to seek justice 
and not convictions for criminal offenses. In seeing that 
justice is done, the prosecution function is that of a public 
officer and^not a zealous advocate. 

Local prosecutors arc usually elected public officials. It is 
their duty to see that the laws of the jurisdiction are faith- 
fully executed and enforced. The power to file criminal 
charges against an accused is the prosecution's broadest 
power. The pro.secution also conducts most of the criminal 
litigation on behalf of thestate, A major duty of the prosecu- 
tion is the negotiation of pjc^ bargSins. The lack of resources 
and the use of outdated managerial practices are serious 
problems facing rfiany publi? prosecutors. 

Considering the adversary system of justice in the United 
States, no other role is more important than that of the 
criminal^defense counsel. The American Bar Association 
Project on Standards for Criminal Justice described the 
|jlefens9 counsel as; 

. . . [cjhampion for his client. In this capacity he is the 
* equalizer, the one who places each lifigant as nearly as 
po.ssible on an equal footing under the substantive and 
procedural law under which he is tried. Of cOlirse, as a 
•practical matter hcdoesthisnot by formally educating 
the client on. every legal aspect of the case, but by 
taking those procedural steps and recommending 
those courses of action which the client were he an . 
experienced advocate himself, might fairly and prop- 
erly take^, . . 7 Against a 'hostile world' the accused, 
called to the bar of justice by his government, finds in 
his counsel a single voic^ on which he must be able to 
rely^ith confidence that his interests will be protected 
to the fullest extent consistent with the rules of proce- 
dure and the standards'of professional conduct The 

^second role of counsel is as intermediary As interT 

media ry coiiijisel expresses to {he courf objectively, in 
measured words and forceful tone, what a particular 
defendant may be incapable of expressing himsetf 
simply \>ecausc he lacks the education and traiuingi 
The Prosecutioh Function and the Defense Function, 
American Bar Association Standard's Relating to the- 
Administration of Crimitial Justice, .1971, p. 145: , 
Therefore, the criminal defense' counsel servers as an advo- 
"•cate to legally articulate the interests of his client accused of 
criminal conduct. This articulation embodies the issues pf 
innocence and guilt, the existence of mitigating fa(JtOrs» the 



negotiations on the cliont*s bchtilf, {ind the general protec- 
tion of the accused's rights. ^ 

A continuing problem in the criminal justice systemU the 
adequacy of criminal defense services to the poor. AH 
United States jurisdictions have a public dfefcndi^r system by 
which criminal defense services arc provided at public 
expense to criminal defendants unable to pay for such serv- 
ices. It is estimated that approximately 60 percent of the , 
felony defendants and 25 to 50 percent of the misdcttx^nor 
defendants require such services. Although in msmylnstan- 
ces such services arc constitutionally required, rnany states 
experience difficulty in economically and efficiently provid- 
ing these services. As in the case of prosecutorial operations, 
, many states are moving toward the-provisiorf of more 
resources to improve the functioning of public defenders. 

5. Rights of the Accused 

To insure tfeat only the guilty individual is punished foi" ^ 
the commission of a criminal offense, important rights hnyc 
been guaranteed one accused of committing^ crime. Certain 
fundamental rights have been enshrined in the Constitution ^ 
to assure the accused a fair proceeding and to protect the 
integrity of the criminal justice process. One of the most 
important rights guaranteed the accused in a criminal case is 
the rig^f to counsel In Argemingerw ffamlin, 407 U.S. 25 
(1972), the Supreme Court held that the accused must have 
the right to counsel in all criminal cases Avhere the crime 
charged is a felony or, if upan conviction, actual imprison- 
ment is imposed. In Kirby w Illinois, 406 U.S," 682 (1972), 
the Court went further, holding that once criminal charges 
have been filed against lin accusecl, he is entitled to counsel 
^at all critical stages of the crir^inal proceedings. Such critical 
Stages of the criminal proceedings are a preliminary hearing 
to determine probable cause, Coiemdn v, Alabama, 199/ 
U.S. I (1970); post-indictment pblice lineup, Uniteii States 
V. Wade) 388 U.S. 218 (1967); and entry or plea of guilty, > 
Moore v. Michigan, 355 U.S* 155 (1957). The right to coun- 
sel includes the right to appointment of c^nscl by the court 
for an indigent defendant. Gidedn v, Wainwright, 372 U.S. 
335 (1963). ^ ^ ' 

The accused has a right to tKial by jury in all criminal cases 
involving a serious charge against the accused. Duncan v. 
Louisiana, 391 U.S. 145 (1968). Where the criminal offense 
has a^otcntial sentence qf more than six months, it is a 
serious offense. Baldwin I^ew York, 399 U.S. 66(1970). 
' Ah' accused cannot be compelled to give testimony which 
could fit used against him it) b criminal proceeding. This 
right is commonly known as the privilege against self- 
mcrinnnfl'tion- In a crimin^il trial, the prosecution cannot 
make any direct comment on the accuscd*s failure to testify. 
Griffin V, California, 380 U.S. 609 (1965). 

The accijf^ has a right tp confront all witnesses against 
him.. This riijht entitles the defendant to be present when 
testimony is offered {^gainst him and to cros$^xamine all 
Vi^ittiessi^s testifying against him. 

the ac;cused has a tight to o speedt trial. This right is 
Essential to protect the interests of the accused against 
oppressive confinement before trial and the infeVi^ts of 
society in the prompt adm^stration of justice. Barker v. 



mngo, 407 U.S, 514 (1972), The right becomes effective 
upon arrest or formal charging by indictment or 
information. 

Even thou|j[h the present operation of the criminal justice 
process allows many criminal cases to be diverted from the 
criminal courts, it would be a misconception to underesti^- 
mate the influence of the courts in the criminal justice sys- 
tem. In short, efficient operation of thfc judiciary is 
paramount to safeguarding the integrity of the criminal 
justice process. 

D, CORRECTIONS 

After arrest and ct!)nviction, what is to be done with the 
criminal offender? Many theoric$;^nd methodologies have 
been advanced to justify or explain how societies deal with 
their criminal offenders. Most observers agree that these 
theories or methodologies include one or more of the follow- 
ing factOJGjs: 

Punishment - penalizing for past wrongful 

acts 

Rehabilitation correcting •wrongful conduct. 

for prospective reentry into 
society 

• Deterrence - preventive' and punitive meas- 

ures to impede future wrongful 
conduct by this wrongdoer and by 
"Others " ^ 
Incapacitation — removal fronf society to prevent 

further wrongful conduct 
Up to the eighteenth century, retributive punishment 
was the essential direction of corrections in most of the 
world. Broadly defined criminal conduct was severely and 
harshly punished on the basi^ of "an eye for an eye":or 
community vengeance for wrongful conduct. Such grue- 
some forms of punishment as burning at the stake, drawing 
and quartering, and mutilation were earned for the pettiest 
offense. Thereafter, more humane correctional practices 
slowly came about, based upon the advocacy of such nota- 
ble social philosophers as Ceasarc Bcccaria and Jeremy 
Bcntham. By the middle of the nineteenth century, the pen- 
itentiary systcnr of Corrections became the widespread 
practice. 

In modified form, most corrections systems today pre- 
dominantly rely on the penitentiary as the major method of 
corrections. In this system^ large, fort^ss-like institutions 
hous^j numerous criminal offenders in United States federal 
and state prisons. Anntial Prison Population Survey, Cor- 
rections Magazine, April 198 1» p. 25, The lattest figures indi^ 
catc that in 1978 federaUnd state governments spent $5^122, 
711,000 in the corrections ^rea. Sourcebook of Criminiil Justice 
Statistics- 1980, p, 5, AFa major component of the criminal 
justice system, correctional systems in the United States 
have been ovcrwhelf^ed by a vast number of projblems. 
Many commentators are beginning to label our correctpns 
system a *Tailurc** caljing for a total overhaul of the system. 
Such distinguished organizations as the National Council 
on Crime and Delinquency have called for a moratorium on 
pew prison construction. A partial listing of the critical 



; / ^)prob!em$ in corrections would include overcrowded pris- 
ons, diUpidaied facilities^ inadequate resources, and the 
nnatidally prohibitive cost of renovation. Some would 
argue that current practices and methodologies utilized in 
corrcctfions are archaic and directionless. The National 
Advisory Commission gave this summation. 

The American correctional system today appears to 
offer minimum protection for the publip and maxi- 
mum harm to the offender. The system is plainly in 
need of substantial and rapid change. 

Figures on recidivism make it ^Icar that society 
today^is not protccicd — at least not for very long—by 
incarcerating ofTcnders, for many offenders return to 
crime shortly after release fromprison. Indeed » there is 
evidence that the longer a man is incarcerated, the 
smaller is the chance that he wilj lead a law-abiding life 
on release. ... 

It ali^o seems clear that many persons can serve ^hcir 
sentences' in the community withotit undue danger to 
the public. 

• There is substantial evidence that probation, fines, 
public service requirements, and restitution are less 
costly than incarceration and consistently produce 
lower rates of recidiviaAa aftef completion of sentence. 
A National Sfrategy^to Reduce Crime. Supra, p 

' 113, 

More and more, new approaches in corrections arc bein^ 
^ considered involving alteri^atives to the traditional form of 
incarceration. Many advocates of new approaches in correc- 
tions believe thfit community correctional treatment is more 
effective than the present prison system. Corhmunity correc- 
tions usually invqlves a less institutionalized structure of 
corrections within the urban community where emphasis is 
placed on the reintegration of the offender in the commun- 
ity. Others advocate diversion of many offenders from the 
traditional corrections system of incarceration to a wider 
variety of correctional pVograms such as probation, public 
service, work and/ or education release, and small-group 
residential treatment. 

Current estimates arc that it costs about $10,000 to 
$20,000 per year to incarcerate an inmate in prison, and the 
cost for buiiding moT!| prisons is about $40,000 to $60,000 
per new cell. Given these cost considerations and th<j ques- 
% tiohable effectiveness of the traditional prison system in the 
» United States, the future tnend in corrections will probably 
fij^Jnvolve a greater reliance on the new approaches. 

E. JUVENILE JUSTICE 

w: Recent statistics revealed that of all persons arrested in 
Y^the United States^ 23 p<jicent were undet age 18. RB.L 
f Uniform Crime Ri^orts, supra, p. 186. The problem of 
^ youth crirtit in the' nation is both serious and' growing. 
"■^^i^JTQ^ involved in criminal activity usually come into con- 
U^tytith the juvenile justice; system, which basically con$isits 
; of a specialized court and dispositional system to deal with 
juveniles. Most state laws define a juvenile subject to the 
JfJ^^; |urisdi0Hon of the juvenile t^ourts as a youth under age 18. 
ol? Juvenile delinquency is usually defined as an ect committed 



by a juvenile that would be a crime if committed by an adult. 
Depending on the state definition, other acts such as 
truancy, running away, and incorrigibility may constitiHe 
delinquency. Also^ in juvcujilc law there an? the loss formal 
juvenile adjudications rather than criminal trials for adults. 

Before the twentieth century, juveniles in many instances 
were subject to (he same legal processes as aduhs. Juveniles 
were housed in the si^me detention houses Jails; and prisons 
as were adults. Duripg the nineteenth century^ however, 
many reformers in the United States borrowed a concept 
from old English law to institute changes in the American 

* practices concerning juveniles and the law. Thi^ concept 
known as parens parriae^oostly involv6d a doctrine pro- 
claiming that the child was subject to the protective custody 
of the state; and, therefore, when the child was *'wayward'' 
with respect to the law, the state was obliged to step in for the 
benefit of thc^child. The state then would guide the youthen 
accordance with the '^child's best interest/' This doctrine led 
to the development of specialized juvenile courts and dispo- 
sitional systems for youths as the twentieth century began. 

Discounting the good intentions of this System and look- 
ing to its impact on the rights of juveniles oveV the years, the 
United States Supreme Coi^rt made a comprehensive exam- 
ination of the juvet\ile justice system in two important cases^ 
Kent V. CMied States. 383 U.S. 541 (1966) and I^i re Gault, 
387 U.S. 1 (1967) (included in the Cases for Students sec-' 
tion). In Kent, the Court addressed issu^ involving the 
waivcr^f a juvenileto the jurisdiction of a criminal court. In 
the juvenile justice area, waiver of jurisdiction means that a 
youth Accused of comn\itting certain serious criminal 
offenses that would be crimes if committed by an adult will - 
be tried as an adult in a crtminal court even though the age of 
the youth was that of a juvenile: The Court held that befoie 
such a youth could be waived to the jurisdiction of the 
criminal court, the youth was entitled to an opportunity for 
a hearing, the right to counsel, and access to his court 
records on the grounds of due process, Kent set in motion 
the Courtis critical examination of the parens patriae doc- 
trine. The following year, the Court issued its culminating 
decision in Gauit, injecting d ue process protection in juvenile 

• delinquency adjudications. The Court pierced the veil of the 
well-meaning parens patriae doctrine, noting tha/, although 
the state claimed to be stepping in for the **child*s best 
interest/* such actions many times resulted in arbitrtiry and 
unfair judgihents toward the juvenile lacking the fundamep- 
tal requirements of due process. The Court concluded that 
when a juvenile delinquency adjudication could result in the 
juvenile's confinement, due process required that the juve- • 
ntle has the right to counsel, the right tp notite of charges, 

^the right to confront and cross-examine wiftiesses, and the 
privilege against self-incriminatiQU, 

Later in In re Winship. 397 U.S; 358 (1970) (included in 
the Cases for -Students section), theXourt followed GauU, 
holding that in cases of delinquency adjudi^tion, the deter- 
mination of delinquency must be proven beyond a reasona- 
ble doubt. Such a standard of proof is required for a finding 
of guilt in a criminal cascv Thfe Court in Winship held that 
this same standard applied in a delinquency adjudication 
because the juvenile was subject to a deprivation of liberty. 



However* the Court limited ()to appliciition of the Gaulf 
raUonalo in McK^tvcr v. Ptrntsyhania, 403 U.S. 528 (1971). 
In McKeiver, the Court held (hat the due process fundamen- 
tal fairness requirement did not e^^tend the ri^ht to trial by 
jury to juvenile aci^judications. The Court found that the 
right to trial by jury" was not essential for fundamental 
fairness in juvenile adjudications. The Court reasoned that 
such a right might destroy any effort to informallze juvenile 
proceedings, thus making the proceedings as rigidly formpN 
isfife as criminal trials. 

These cases indicate the delicate balancing (hat must be 
accomplished in resolving problems within the juvenile jus- 
tice sys(em. Wi(h the rise in you(h crime> (his balancing 
process will remain delica(e as (he juvenile ju8(ice system 
continues to wrestle with youth crime while keeping in mind 
the "child*s best interest" 

F. CONTEMPORARY CRIME RELATED ISSUES: 
CR^ME VICTIMS AND DRUG USE 

I. Crime Victims 

Onjy recently has the criminal justice system begun to 
respond to the plight of vic(ims of crime. Recen( cs(lma(es 
arc that in I97& thej^ were dose to 23 million incidents 
involving personal crime victiiftization (victimization 
involving rape, robber5^, assaul\; or personal larceny) and 
over 17 million incidents involving household crime victimi- 
zation (victimization involving burglai:y, larcen^, or vehiclp 
theft). Sourcebook of Criminal Justice Statistics - 1980, p. 
228, Victims of crime suffer numerous ii\juries including 
physical and psychological hargv loss of personal security, 
and property loj^;^. Until recent years* the criminal justice 
system contained few mechanisms to address the problems 
of crime victims* Ordinarily* a crime victim could spur the 
prosecution of the perpetrator, but this did not rectify the 
harm to the victim. 

Today, a ^iesprcad concern is being voiced to 
crime victim^Dne concept being implem^mcd in many 
localides is (he establishment of crime victim programs in 
police systems, prosecutor offices^ or separate government 
agencies. Crime victim progmms have been established to 
i^ssist crime victims during their period of crisis,;to counsel 
crime victims, and to provide for the immediate need of . 
crime victims after the crime has occurred, v 



Another concept is qrime victim compensation leg[sia- 
tion. Viciim compensation legislation Is usually detligned to 
provide financial compeifisation to victims of violent crime 
for the physical iryuries suffered as a result of the crime. 
Legislation to coliip<5«wate the victim of violent crime has " 
been enacted in more than one-half of the states. 

2. Drug U«e 

Although social attitudes about drug use have changed 
dramatically in the last 20 years, the nonmedical use of drugs 
is still generally prohibited by criminal laws. In 1979, there 
wett over 500,000 persons arrested* in the U.$, for drug 
abuse violations. EBJ. Uniform CrirUe Reports, supra, p. 
188. However, the recent trend has bben to severely punish 
drug dealers but reduce criminal sanctions against drug 
users. Especially in the case of possession of smai II amounts 
of maryuana, the trend has been to lessen criminal penalties >^ 
for such crimes. Some have advocated decriminalizing the 
use of marijuana altogether arguing that the criminal justice 
system is not (he appropriate framework to deal with such 
drug users. 

V Some flexibility has entered the law regarding treatment 
of the user of dangerous drugs. Thi^ trend was reflected in 
the Supixime Court's decision in Robinson v. Califdmh, 370 
U.S. 660 (1962) (included in the CaseSv^for Students section), 
where the Court held that a person could not be imprisoKied 
merely bepause he was addicted to narcotics. The modern 
practice nas been toward diverting drug us<^ from th^ 
criminal justice system to programs specially designed to 
treat brug abuse. Such programs are now in effect in almost 
all major localities. 

CONCLUSION 

Thett is a great need fbr improvement in theyfcriminal 
justice system. The functions of the police and the courts 
may be in need of thoughtful revision to tailor ^cm to the 
demands of modern society. The correclion/ system and 
juvenile justice system arc in nfeed ^f major repair as the gap 
between the goals'of the systems and the cUrrtnt practices in 
the systems widen* Many Ic^l and societal issues will 
involve a discussion ^f these improvements in the future. 




2, €riminai Procedure— Search and S»eizure, 
Confessions, Identifications, Electronic 
Surveillance, and E|itrapment 

Cases for Students 

■A, $(iiir<i;h<!9 When Arrosted 

ChfmeJ v. California, 395 U.S. 752 (1.969) 

What is the-^qop^ of a search incident to a lawful arrest? 

B. The Exclusionary Rule • 
Mapp y. Ohio. 367 U.S. 643 (1961) . , 

Can tUegally seized evidence be used in oriminol procecfdings? 

C. The Warning of Ri|hf« and Confe«Mlotts 

r Miranda V. Arizorta, \J .S. 436 {1966) - ' 

How is the suspect's privilege against sclf-incijmination to be protected during.police interrogations? 

D. Electronic SurveUlance 

United States V, White. 40{ U.S. 74i (1911) ' 

May government agents or informers use concealed electronic devices to record conversations with a crimir»al 
suspect without a search warrant? 

E. School Search|s 

People V. Scott D., 34 N.Y. 2d 483 (1974) . , • 

What is the basis for determining the legality of a search and seizure \r\ a public school? 
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2. Searches Pursuant to a Warrant: The Probable Cause Requirement 

3. Searches Without a il^arrant 
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€• Confessions * * 

1. Voluntariness , , 

2. Warnings ' 
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Criminal Procedure 

Cases for Students 

A. Marches when arrested:- c7./mw v. caiifor. 

™ ; nia(im) 
Ticl« • 

Three pcrHce officers went Chimcl's house to serve him 
vvith an arrest warrant. The oftjccrs intended to arrest 
/ Chitncl on the suspicion that he was involved in the burglary 
/ of a coin shop. Upon their arrival at Chimel's home, the 
officers knocked on the door, identified themselves, and 
asked if they could come in. Chimel's wife let ihem in and 
later when Chimel arrived, the officers arrested him. The 
officers did not have a scorch waiprant but asked Chimel if 
they could look around. Chimel refused. Nevertheless, the 
• officers si^jd that they were going to conduct a search pursu- 
ant to the arrest and proceeded to search the entire house, 
. seizing many objects, including some coins they suspected 
were from the burglary. Chimel was convicted of the bur- 
glary based on (he introduction of the coins as evidcng; at 
his trial, and he appealed to the United States SuprerflfCourt. 

lMue$ for Discussion 

1. After Chimel was arrested, should the police have been 
allowed to search the entire house without a warrant? Why? 

2. After Chimel was arrested, should the police have been 
allowed to search his person? The room where he'was 

. arrested? His bedroom? 

f > 

3, In what situations should police be required to obtain d 
warrant for a search? Should police be required to obtain a 
search warrant in all situations? , 

4, ^ Suppose your neighbor said, "All the young people in 
this iieighborhood qrre on dnigs. If all parents would aljow 

V the police to sealxih their child's room for illegal drugs, I bet 
we would get rid of this drug problem." Would there be any 
problems with this type of search? 



Dedtion of the Unlttd SiniH Sujir^me Court 

A search pursuant to a Ikwful arrest is Umitcd to the area 
in which the arrested person mi^ht reach to grab a we«pon 
or to destroy evidence. 



Re«son(ni of (he Court 

The Fdurth Anacndolont prohibits ^'unreasonable 
searches and seizures" by government agents. Thus» a stand-? 
ard of reasonableness is used to determine the legality of 
searphes. Here, since (he arrest was lawful, the Supreme 

♦ Court found that it was reasonable for the arresting officers, 
to search the arrested person in order to remove any weap- 
ons that the person mi^ht use to escape or to ha^:m the 
officers. Furthermore, the Court found it reasonable for the 
bITicers to search for and seize any evidence on the arrested 
person in order to prevent concealment or destruction of the 
evidence. Therefore, a seaik^h of the arrested person and the 
*'arca of {immediate ^control" was justified. 

However, the Court could find no justification for the 
warrantless search of the entire house. In the Court's inter- 
pretation of ^he Fourth Amendment, police officers are 

* required to obtain a search warrant frqm a court before 
conducting the search unless some speoial circumstance jus- 
tifies a warrantless search. One such special circumstance 
existed in this case where the search was conducted pursuant 
to a lawful arrest. But in this case, the Court found that no 
special circumstances existed concerning the seaijch of the 
entirc^ouse. Therefore, the Court held that such a search 
should have b?cn limited to the room where the arrjst 
occiirred. Otherwise, a warrant should have been obtained 
in order to search the entire house. 





II. THE EXCLUSIONARY RULE: Mopp v. Ohio (1961) 
Fuels 

Three police ofHccrs went to tl^ home of Ms. Ma^p after 

•ccciving mtormntion that n pcrsotjwns hiding there \^\o 
^roay havo been involved in a recent bomibing. The officers 
Tdlso had information that papers connected with a gumbling 

operatiott were at the home. Upon arrival at Mapp's home,* 
- the officers knocked and demanded entry. Ms. Mapp immc- 

dJately called hbr attorney and refused to admit the officers 

without a search warrant.*' • 

. Thrcp hours later, tho officers returned with other police 
officers. When Mapp did not come to the door thij> time, the 
officers forcibly opened the door/ After the officers entered 
the house, Mapp dcmaifded to sec a search warrant,- An 
officer claimed he had a ^earc^h warrant and flashed a piece 
of paper before Mapp. Sha grabbed at the paper atid a 
struggle (ensued- The officers handcuffed Mapp and took her 
upstairs. Then the officers began .searching the entire house. 
In the basement of the house, the officers found a trunk 
cpntaining some obscene bo^ks and pictures. Mapp was 
arrested for possession of the materia Isand was convicted of 
Ih^ charged prime. At trial, there was no evidence that the 
officers ever had a seaj-ch warrant. 



I$sue$ fon Dfsciission * 

1. Did the police officers have time to feet a search war- 
^rant from a judge in order to conduct the search of Ms. 

Mapp\s hom^? 

2. Waslllhie search of Ms. Mapp's home a reasonable or 
unreasonable seiarch? Why? ^ 

3. Suppose you arc a judge in a criminal trial and it : 
appears that the police officers who invesUgated the case 
wade an illegal search to get evidence against the defendant. 
What .would you do? Allow this evidence to be used against 
the defendant?l«tecture the police during or after the trial to 
prevent su0tt^rahlices in the future? Talk to the police * 
officers' superiors dpom preventing such pnacticcs in the 
future? 

4. - Suppose a bank robber shot and killed a bank guard 
during a robbery. Later, the police found the gun used for 
the killing by illegally searching the bank robber^s purse. 
Her firigerprints on the gun arc the only evidence to connect 

^her to the killing. Would you ignorc the illegal search and 
convict the robber on the charge of murder? What \yould 
you do concerning the illegality of the search? 



Decision of the United Stvtes Supreme Court 

Evidence concerning ft crime which is obtained in viola- 
tion of the Fourth Amendment cannot be admitted at a state 
criminal (rial. 



Retsoning of the Court 

In Weeks V. t/ft/rfc/5/arfjr( 19 14), the Supreme Court held 
that evidence obtained In violation of the Fourth Amend- 
ment could not be admitted at a federal criminal trial 
However* in tVolfe v. Colorado {\949), the Court said thijj 
rule did not apply to state criminal proccedirtgs because the 
concept of due process of law in the Fourteenth Amendment 
did not require that states adopt such a rule. , 

In thts case, the Court concluded that there was no justifi- 
cation for this inconsistency. The inconsistency prevented a 
federal prosecutor from using iUegally. $eir.ed evidence, yet 
allowed a state prosecutor to u«e such evidence. The Court 
stated that the purpose of this exclusioniiry rule— that no 
evidence obtained by police through an unreasonable search 
and seizure could be admitted at tHal— was to deter illegal 
searph and Seizure practices by law enforcement officers by 
removing the incentive to re.sort to such practices. There- 
fore> if police obtained evidence illegally, it could not be 
used in criminal prosecutions. The Court noted that since 
the exclusionary rule was desjgned to protect the citizen's 
right to privacy, it should be equally applicable to the states 
as it was to the federtil governmetit. It was recognized that 
the rule would allow some gtiilty criminals to gO free because 
the police blundered, but the Court reasoned that the alter- 
native wDuld allow state courts to overlook the illegal practi- 
ces by police officers In order to convict a guilty party. 

Since the search .of Ms. Mqpp*s home was clearly unrea- 
sonable her conviction was reversed because the state used 
illegally seized evidence to convict her. 



C THE WARNING OF RIGHTS AND CONFESSIONS: 

Mimnda \\ Arizona (1966) 

Fscts 

Ton days nfier ft kidnapping and rape. Miranda was 
arrested and taken to the police station for questioning. 
Miranda was a 23-yearwold man with a ninth-grade educa- 
tion. He came from a background of poverty and had 
recentlvbojn diagnosed by a doctor as emotionally di?- 
. turbed/Xr^^WLjKilicc^ the victim of the crime idcntir 
f^ed Miranda as her assailant during a lineup of possible 
suspects. Police officers then took him to another room 
where he was questioned abou|t the crime for two hours. He 
was not told of Kis right to refuse to answerany questions or 
his right to see an atk)rney. After first denying any guilt, he 
gave the officers a detailed oml confession and then wrote 
and signed a^statcment confessing to the crime. The state- 
ment included a prctyped paragraph which jajd that the 
confession was made voluntarily, without force or threats, 
and with full lindcrstanding of his rights. Miranda's confes- 
sion was admitted into evidence at trial and he was convicted 
of the crimes charged. 



Issues for Discussion 

K Was Miranda's confession voluntary? Did the police 
' ihtimidate* or coerce him? 

2. Should a person, being questioned by the p61icc have 
the right to romain^ilent? Why? \f so, should the police be 
required to inform the person of this right? 

3. Should a person being questioned by the police hnve 
the right to have an attorney present dunng such question- 
ing? Why? If so, should thapolice be requii^d to inform the 
person of this right? 



pulsion of ttie VniM Stttti SupremD Court 

Bolforc quostioning criminal siwpccts iu their cu$to<!y, the 
police must warn the smpccts: (1) that they have the right to 
rcrmin silent; (2) that any statements made may be used as 
evidence against them; and (3) that they have a right to have 
an attorney present at the questioning. 



Re«»onint of the Court . 

; Prior to Miranda, th<\Court in Escobedo v. IIUnols{ 1 964) 
ruled that if a suspect was continuously questioned after 
being denied his request to consult with his attorney^ the 
Sixth Amendment right to counsel prohibited a confession 
from being used as evidence in court. After Escobedo, there 
was much confusion concerning the <^xtent of this right to 
counsel. 

The majority opinion of Chief Justice Warren in Miranda 
was the Court's attempt to clarify issues involving the 
questioning of criminal suspects after being taken into cus- 
tody by the police. Here» the Court found that protection 
against coerced confessions was based on the Fifth Amend- 
ment privilege against self-incrimination. The Court's major 
concern was the psychological coercion used by the police 
when questioning a suspect. The Court found that intimidat- 
ing practices were used to pressure suspects into making 
confessions. In order that suspects could exercise their privi- 
lege against self-incrimination and combat this psychologi- 
cal intimidation, the Court ruled that they must be informed 
of their rights. 

The Chief Justice stated that if suspei^ts were informed of ' 
their right to remain silent as guaranteed by the privilcj^e 
against self-incrimination, then the intimidation surround- 
ing interrogations would be reduced, \( suspects were 
warned that statements made wouTd be used against thjm, 
then they would know the consequences of forfeiting the 
right to remain silent. If counsel was present or consulted 
during the questiomng, the suspect's right to remain silent 
would be protected and the likelihood of coercion reduced. 
The Chief Justice bejievcd that these guarantees would ade- 
quately protect the privilege against self-incrimination. 




0. KIECTRONIC SURVEILLANCE: United States v. 

miiff(m]) 

Federal agents suspected that White was involved in the 
sale of illegal ^gs. They asked Jackson, who knew White, 
to conceal a tfansmrtttr on his body and converse with 
White about his drug activities. Jack$ort talked to White 
abdut White's drug activities at Jackson^s home, in Jack- 
8on*$ car, and at a restaurant. The agents listened' to and 
recorded all these conver5?aiions. 

p White was arrested and tried for the illegal sale of drugs. 
Jackson never testified at the triaK but the agcnt.s who lis- 
tened tO'the conversations did testify against White, White 
was convicted and appealed to the United States Supreme 
Court. 

Issues for Discussion 

\. Should any of the conversations between White and 
Jackson be considered private? Why? 

2, Is there a difference bctw^cen Jackson testifying to what 
White said and the agents listening to the conversation and 
testifying to what they heard? 

3. * Should the agents have obtained a search-warrant 
before asking Jackson to conceal the transmitter on his body 
in order to record the conversations with White? 



Oedflon of tN UnIM Sinim Supreme Court 

Informers or government agents meeting with criminal 
suspects may carry concealed electronic devices designed to 
record or receive their cot^vcrsations without obtaining a 
search warrant. Agents may testify in court concerning the* 
conversations they heard. 



NOTES: 



Reasoning of the Court 

From prior decisions the Court had carved a rule that 
criminal defendants had no privacy interest to be protected 
under the Fourth Amendment when they voluntarily inform 
other persons of their wrongdoing. The Court had applied 
this rule to situations where agents localcd elsewhere lis- 
tened to the suspect's conversation with transmitting equip- 
ment. Such situations were considered searches, but no 
search warrant was required since the suspect's actions were 
voluntary. The Court reasoned that these situations were no 
different than the situation in this case where an informer 
carried the electronic devices on his body while agents 
recorded the conversation with the susjKjct, Although this 
situation Was also considered a search* the Court held that a 
warrant was not required4o authorize the informer to carry 
the concealed electronic devices. Furthermore, the elec- 
tronic recording provided better evidence than the testi- 
mony of the informer siijce the recording was reliable. Thus, 
the search was legal. 
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■ SCHOOL SEARCHES; JPtopk v. Scott D. (1974) 

Scott, a l7-ycor-old hi|(»\ school student, had been under 
. 0^ by high school security people for six months 

for pcfwjible involvement in the sale of illegal drugs on the 
high school grounds based on information provided by a 
''confidential source/* Scott had been seen eating lunch with 
another student suspected pf involvement in drug $a1cs at 
the school. On one day, Scott was seen by a teacher/ twice 
dtiring the «ame morning and within one hour, entering a 
school rcdtroom with another student and then 'leaving 
within five to ten seconds. Another studc^nt also entered the 
restroom with Scott and stayed for some Ume. The teacher 
* reported these occurrences to the school security authori- 
> ties. The school security authorities reported Scott's activi- 
ties to the sclyobl principal. After \hb principal told the 
security people to bring Scott to his oflTice, Scott, in the 
prpsence of the principal and the df an. was told to strip down 
^and be searched by the security person. Thirteen envelopes 
and a vial containing dnngerous drugs were found in Scott*s 
wallet. 

Scott was adjudicated a youthful offender under New 
York law and sentenced to 90 days' imprisonment. Scott 
appealed the decision claiming that the search at school wa.s 
' illegal. 

* 

Issuer for Discussion ^ 

1. Did the school authorities have sufficient facts to sus- 
pefct that Scott was involved in illegal driig actjvJty at 
school? 

2. Should the same considerations for searches and seiz- 
ures on the streets apply to searches and seizures in public 
schools? Why? ^ . ^' 

3. Should the Fourth Amendment prohibition against 
unreasonable searches and seizures apply to public schools? 
Why? 



DediMon of Hie New Vork, Court of Appeals 

The Fourth Amendment prohibitioa against unreason- 
able searches and seizures applies in the high school setting, 
and scarchcs^conducted without sufficieT]^t cause are invalid, 

* ; , .\ 

Reasoning of the Court 

In most cases^ a government officer mustliavc probable 
cause to cpnduct a search. Probable cause means that the 
offi<;^er icnows of facts and cin?umstances giving him a rea- 
sonable belief that evidence of a crime will be found in a 
particular place or on a particular person. Hojv^Ver, sorne 
searches are allowed based upon a lesser standard than 
probable cause, ^ ^ 

In this case, tife New York court K*Uled that the Fourth 
" Amendment provided protection to public-sct^ool students, 
but searches of students would be allowed if justified by, 
sufficient cause — a lesser standard than probable cause. The 
court recognized that public-«chool authorities have a duty 
to maintain discipline and provide security. This duty, the 
court not^d, may change the basis of probablp cause to 
' search, but randolh searches without cause were prohibited 
in high schools. It was indicated th^it Sufficient cause was to 
be viewed l^y the circumstances of the situation, not the 
actual knowledge that an officer must have to satisfy the 
probable cause requirement. Thus, in determining sufficient 
cause to search, such factors as th? student*s ag^, record in 
school, and the seriousness of the problem -regardi^ng the 
searcTi would be considered. The court did hot find sufffcient 
cause to search the student in this case because it was based 
on mere suspicions rather than facts lind circumstances. 
Thus, the search was illegal. 




Suminary of the Law for Lawyers and Teachers 



A. INTROftl/CTION 



Certauv provT^dh^ in, \he eonstitution contain express 
limitations on govclTn4cftt^ in criminal investiga- 

tions. Thcscjmportant limitations were adopted to protect 
all citizens against the excesses <Jf law enforcement and to 
safeguard the priviicy interests of each citizen; the Fourth 
Amendment provides such protection stating. 

The right of the people to scturo in their persons, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be vjolrtted, and no ^ 
warrants shall is?iuc» but upon probabl(^> cause, sup- 
ported by oath" or affirmation, and particularly dcs- 
gibing the place to be searched, and the person or 
things to be seized. 
Other protective provisions applicable to criminaj^ 
dure arc found in the Fifth Amend mcnt, which provides that 
no person shall be compelled to incrimimte ^Himself in a 
criminal case, and the Sixth Amendment, whicii guamntees 
the accused in all criminal prosecutions the right to counsel 
The due process prclvision of the Fourteenth Amendment, 
which applies to the states, has been held to incorporate 
these principles so that the states are sxibject to the same 
limitations. 

These provisicrns represent fundamental limitations on 
the government's pursuit of evidence in criminal matters. In 
partidular, they generate numerous issues in criminal proce- 
dure involving four areas: searches and seizures, confes- 
sions, identifications, and electronic surveillance. Another 
rejected area, not of constitutional dimensions, is entrap- 
ment. A discussiqn of the issues in these areas should focus 
on^a balancing between adequate law enforcement tech- 
niques and the protected privacy interests of citizens. 

B- SEARCH AND SElfVRE . 

i, the Fourth Amendment Protej:tion 

Under the Fourth Amendment, express protection is pro- 
vided to "persons, houses, papers; andVffects.'* These pri- 
vacy interests are protected again^St unreasonable 
iiistrusions by government officers. The prohibition against 
unreasonable searches and seizures applies to governmental 
functionaries oniy, /.e., the police, their agent, or informers. 
In determining what a search is, it is implied that an intru- 
sion into )iidden places must occur. In K(iiz v. United States, 

' 389 U.S. 347 (1967}, the Supreme Court discussed the peri^ 
meters of Fourth Amendment protection, stating that a 
search was an intrusion in an area "wherein privacy nor- 
mally would be expected** >y a persorr. 

Two general rules should be stated regarding the Fourth 
Amendment and searches. First, since it is unreasohabh 
searchies* artd seizures that are prohibited, the legality of a 
search is deteriHined by ^ standard of reasonableness. One 
example of this rule is the probable cause requirement, 
diiM:ussed beloft^^which^ provides that an officer must have 

■ probable cause to conduct a search pursuant to a warnint. 



The probaj^lc cause rcquircmcut embodies a leasonablencas 
standard. ISecond. the Fourth Amendment i^gencmlly 
interpreted to require that h warrant be obtained f Jka search 
whenever it is practicable to do so. United States J. Watson, 
423 U.S. 41 1 (1976). However, as wiU be se«n. thcrrare im- 
portant exceptions to the warrant requirement. 

2* Searches Pur$uiht (o a Warrant! The Probable Cause 
Requirement 

If a valid search warrant is obtained prior to the search, 
the search will be considered reasonable per 5e if the search 1^ 
conducted according to the warmnt, A law enforcement 
officer may obtain a search warrant by submitting a sworn 
* affidavit to a nemral and detached judicial officer. The 
affidavit must contain sufficient facts showing probable 
^use for the search and particularly describing the person, * 
place, or object to be searched. Once the judicial officer is 
satisfied that probable cause to search exists, he or she may 
issue the search warrant. The probable cause requirement is 
designed to prevent law enforcement officers from 
arbitrarily encroaching upon a citizen's privacy interests. 
Probable cause means that facts and circumstances arc 
known to an officer which arc sufficient to justify a rcasona- 
hie person in believing that seizabic property would be 
found in a particular place or on a particular person. Carroll 
V. United States, 267 U.S. 132 (1925). If probable cause is 
based on information from an informer, the police officer 
must demonstmtc that both the informer and the information 
provided arc reliable. Aguilar v. Texas. 378 U.S. 108 (1964). 
False, information in a warrant will not necessarily invali- 
^te it, but jf the defen<*Mit proves by a preponderance of the 
evidence that the policdMcnowingly or recklessly made false 
statements to show pr^able cause, then the warrant is 
invalid. Franks v. Delaware, 43% U.S. 154 (1978). 



X 

ICCTS 



3. Searches Without a Warrant 

Not all searches by law enforcement officers are pursuant 
to a warrant; the most signiftfeant develo^ents in the law 
pertaining to search rand seizure concern warrantless 
searches. These searches are usually based on the urgency of 
the surji^ainding circumstances. 

a. Searches Incident to Arrest 

Searches incident to a lawful arrest, i.e., an arrest based 
on probable cause, ar^ the most important and frequently 
used exception , ta the search warrant requirement. In 
fhimel v.^ California, 395 U.S, 752 (1969) (also discussed jn 
the Cases for Students section), the Supreme Court held (hat 
a search incident to a lawful arrest was vjilld only if limited 
to the person of the arrested suspect or the person's area of 
immediate contt^oL The Court determined that the area of 
irmnciliate control was ^here the suspect might reach for a 
or destroy evidence. 

In United States v. Robinson, 414 U.S. 218 (1973), the 
Court ruled that when police made a lawful arrest by taking 
a person into custody, a full body search incident to that 



arrest was permissible. Here, police found heroin on the 
accused after ^ had been arrested and taken into custody 
for driving wilhout ft license. The Court, in United States v. 
Edwards. 415 U.S. 800 (1974), held that a search was inci- 
dent to arrest even whert conducted after the booking proc- 
ess so long as it could have beca made at the scene of the 
arrest and legitimate reasons for delay existed, 

!)• Automobile Searches 

In Carroll v. United States, supra, the Supreme Court held 
that police could stop and search a moving automobile with- 
out a warrant if thciy. had probable cause to believe it con- , 
tained contraband Itibms. This rationale was based on the 
premise that the mobility of automobiles allowed (pr the 
movement or destruction of evidence. As to parked cars, the 
Court has held that a search oC the defeiSHant's <fcr parked in 
his private driveway wiSs unlawful where the premises were 
under police surveillance, the defendant was already arrested, 
and the car was. no longer being used for an illegal purpose. 
Coolidge V. New Hampshire, 403 U.S. 443 (1971). 

What principles apply where the vehicle is taken to the 
police station? In Texas v. White, 423 U.S. 67 (1975), the 
Court ruled that if a car was stopped, the occupants \vere 
arrested^ and the car was taken to and scafchcd at the police 
station, then the search would be lawful since it could have 
been made when the vehicle was stopped on the street. 

Another instance involving automobiles is where the 
accused is in another person's car. In Rakas v, Illinois, 439 
0,S. 128 (I978)» the. defendlijits were passengers in a car 
driven and owned by a friend. The car fit the description of a 
car involved in a recent robbery. Police ^fficers stopped and 
searched the car, finding rifle shells m.the locked glove 
compartment and a rifle under the seat. The Court noted 
that the essential question was whetlvcr the defendants had a 
legitimate expectation of privacy in4he place searched. The 
search was held to hp valid sinpt the defendants had no 
possessory or property imcrest/ih the property seized and no 
. exf>ectation of privacy in the glove compartment as pas- 
sengers. 

In another important case, Delaware v. Frouse, 440 U.S. 
648 (1979), the Court held that vehicles driven on public 
streets were not subject to random police stops for license 
and registration checks. Tht^Court found that sufch random 
checks were overly intrusive in that they were not conducted 
according to any procedure or guidelines, and other alterna- 
tives, such as checks on. license plates or license renewal 
systems, were available. . 
- ' Is there an expectation of privacy for packed items found 
during an automobile search? In Arkansas v. Sandens, 442 
U,§. 7$3 (1979), the Court said yes, Court held thkt 
polifce arc required to obtain a warrant before searching 
Iwggage taken from a car even though the car is propc/riy 
stopped and searched for contraband. HoweVfer, It ^as 
noted that this rule was inapplicable to security searches of 
luggage in airports or searches incident hfihe lawful arrest 
of the possessor of luggage* 

t. Comeiit Searches ^ 
When a party consents to a search, no warrant, probable 

O \4 



causc> or exigent circumstances arc required. Thus a prefer^ 
encq 'by police to conduct s^aifches by consent is easily 
understood. However, two issues must be" addressed in 
reviewing such searches. 

First, the conscijt must be shown lo have been voluntary . 
and not the product of coercion or duress. Voluntariness is 
determined by a totality of the circumstances, Schneckloth 
V. Bustamonte, 412 U.S. 218 (1973), Consent given on the 
basis of deception by the police {e.g., officer demands entry 
claiming he has a search warrant but really no vallid warrant) 
is not voluntary. iJiim/>er v. North Carqlina^ 391 U.S.. 543 
(1968). ' 

The second issue concerns the authority to consent. The 
Supreme Court stated the general rule in United States v.,' 
MaiJoc, 415 U.S. 164-<1974) holding that consent may be 
given by the defend^lit or any third party with common au- 
thority to the premises of property. Cotamon authority^ 
means that the party has joint access to or4ontrol over the 
. property. Thus in Matlock, a woman who lived with the de*- 
fendant could give consent to search the bedroom. However, 
a hotel clerk has no common authority over a patron's room 
and cannot give consent to search the room. Stoner v. Cali- 
fornia, 376 U.S^ 483 (1964). A friend who shares a duffel bag 
with a defendant fottld give consent to search the bag. i^zier 
V. Cwpa3^4U.S.731 (1969). 

d. Other Exceptions 

An emerging concept in the la^Y of search and seizure is 
the plain view rule. A combination of Supreme Court cases 
indicates that, during a search with or without rf warrant, 
evidence in the police officer's plain view may be seized. In 
South Dakota v. Opperman, 428 U.S. 364 (1976), the Court 
' explicitly allowed seizure of such evidence during a warrant- 
less search of an impounded vehicle. Language in Cooff^ge, 
supra, suggests that during a search pursuant to a warriant, 
evidence ftot described in the, warrant but in the police 
officer's plain view may be seized. Recently, in Colorado v. 
J^nninster, 449 U.S. 1 (1980), the Cpurt upheld the search 
and seizure of suspected stolen items m a car which had 
been stopped for speeding, noting tharthe police officer had 
probable cause lo search because during the stop the items 
were in the officer's plain view. 

An exigency justifying a Ivarrantless search has been'Ric- 
ognized^n the "hot pursuit** doctrine. In tVardenv. Hayden, 
' 387 U.S. 294(1967), the Court held that when police officers 
ate in "hot pursuit" of a fieeingand dangerous offender they 
^2ay search the premises to which the offender has e$caped> 
However, in Payton v. New York. 445 U.S. 573 (1980), the 
Court explicitly ruled that the Fourth Amenjl men t prohibits 
police from making a warrantless, nooconsensual entry into 
a suspect^s home in order to make a routine felony arrest. 
The opinion included the implication that this prohibition 
also applied to warrantless, nonconsensual entries in ordef 
to search. 

e. Stop and Frisk ) * 

In another category of cases, the Supreme Court has 
permitted the limited search of a criminal suspect without 
probable cause to arrest, In a major case, Terry v. Ohio, 392 
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lI,Sr ! (1968)^ tKo Court stated that if facts and circumstft uoos 
gave a pblico officer e reasonable belitT that *^criTninal activ- 
ity may be afoot;' and the officer had a reasonable bdicf 
that the suspect is armed and presently dangerous, the 
- officer can conduct a limited -'pat-down'"^ $caTch (f>.. - 
*trisV) of the suspect's outer clo^ng to find weapons^ and 
can s^ize any weapons discovered. A ^J«ted case, Adatm v. 
WiUimm. 407 U.S!#» ((972). held that the police officter^s 
reasoTiabIc belief for the stop and frisk may be based on 
reliable irtformatiorrfrom an informer without the corrobo- 
ration required, by 'v4^w//ar, supr<i. 

The T^rry^Adofm stop and frisk rule has been thi^ subject 
of numerous court decisions. In Ybarra v. lUirtois. 444 U.S. 
85 (1979), the Coart held that poUcfe officers must have 
specific facts showing a reasonable belief that the suspect 
was armed and presently dangerous. The Court said that the 
pat-down search may only be for weapons and not for 
evidence. In Pennsylvania v. Mfms, 434 U.S. 106(1977), the 
Court noted the inherent danger to police during traffic 
stops and ruled that an officer who directed a traffic 
offender to stop hiay order the driver out of the car. In a 
recent case. United States v. Cortex, 449 ULS. 41 (1981), 
the Court first potcd that in determining the legality of a 
stop, the *'wholc pictured' would be .taken into account; , 
second* such a stop would be upheld where the police offi- 
cers had a specific basis for suspecting wrqngdoing; 

4* The Exclusionary Rule ' J ^ 

For several jfeftrs> tHc c^ts have been, qoncerncd about . 
ritethods to protect citizens against unreasonable searches 
and seizures. In ordcWo control the excesstes of Ifcw enforce- 
ment, a judicially crcacgj docyine, known as the exclusion- 
ary rule has been impeded. In Weeks v. (/nited States, 232 / 
U.S. 383 0^14), the Supreme Court ruled that evidence ob- 
tained by federal officers conducting an illegal search and- 
seizure of a defendant or his propertjH^ pannot be used in 
ci'iminal proceedings against him. Although many states 
applied this rule jn state proceedings, not until the decision 
in Mapp v. Ohio, 367 U.S. 643 (1961) (also discus.sed in the 
Cases for Students section) was the exclusionary rule uni- 
formly applied to all state proceedings. 

The exclusionary rule has continued to be a source of » 
controversy. Those in if^vor of the rule argue that it deters 
police abuses in searches and seizures, protects the integrity 
of the courts by-prohibiting judicial ratifTcation of illegal 
practices, and insures that governmental illegahty will be 
challenged. Those against the rule argue |4iat since both the 
iyi$gally seized evideoce and the "fruits'* thereof (evidence 
directly or indirectly derived from the illegally seized evi- 
dence) arc ex<;ludcd^ relevant evidence becomes inadmissi^ 
ble because of the technically illegal seizure, thus allowing a 
guilty defendant to go free. Other argtiments against t(ie rule 
arc that h engenders widespread public disrespect fof the 
judicial pfocess an<J has npt been shown to be a deterrimt tp, 
police abjjses in searches and seizures. 

Limitations on the exclusionary rule have developed that 
allow for the admissibility of **taintcd** evidence. In iVong 
Sun V. United States, 32f U.S. 471 (1963), the Supn^me 
Court said that the ^Truit" of the illegal searchis admissible 



wh6r? the relationship between it and the illpgaWy seized evi- 
dence is-''di$$inated of the taint" of illegality (e.g., police ar- 
rest a suspeci and illegally search his car but lawfully search 
the sus|>ect an^ find a gun in his pocket). Also, courts will look 
nt the ctTcum^nnces of a case to deter mine if a parly contest- 
ing the legaljfty of a search has a legitimate interest In the 
property or premises that \wrQ searched. If the party docs 
not have sijbh an interest, then he has no **standlng*' and 
cannot request the exclusion of th/c illegally seized evidence. 
^Finally, illcfgally obtained evidence may be used to discredit 
ft defendant's testimony^ * 

5. $earcl|i and Sei^ir^ and Young l^eople . 

GenerAUy, the Fourth Amendment prohibitj<>n against 
unreasonable searches and seizures applies to youths in the 
same manner that it applies to adults. However, it should be 
rcmenyiered that young people have a special status in law 
as re<?ognized by the juvenile justice s^^stern. (See CRIMI- 
NAl/ JUSTICE SYSTEM SecUon), M$o, there are special 
circximsUinccs involving youths, e.g., the school settihg> cur- 
ftw laws» parental supervision, etc. Thus the courts must 
consider these factors when analyzing, search and seizure 
\ issues involvingfyouths. 

For example, if a youth is taken into custody for a curfew 
law violation, may the, police conduct a warrantlcsj^ search 
incident to the arrest? Courts arc diyided. Some courts have 
said yes based on a stated necessity to search any person 
upon custodial arrest. State v. Smithers, 256 Ind, 5 12(1971 ). 
Other-courts have said no because when a yputh is taken into 
custody for a curfeu|violation. it is for the protcctfon of the 
youth and thus not an arrest, /n re BM. C, 32 Colo. App. 79 
(1973). 

Most courts have ruled that parents may consent to the 
search of their Child's personal area of the home {e.g., thfe 
bedroom) notwUhstanding the child's refusal to consent. 
The rationale here is deference for broad parental a uthoi;ity. 
Vandenberg v. Superior Court, 8 Cal. App. 3d I04§ (1970). 
However, a^^ichigan court rofjiised to follow this rule, stat- 
ing that paramount consideration must be given to the 
youth's legitimate privacy interests under the Fourth 
Amendtnent.. People v. Flowers, 23 Mich^. App.^523 (1970). 

Other areas involving sped^l circumstances aixj ^chooK" 
^locker searches and searches m students while in school^ 
ICansas court held that the Fourth Amendfment provided no 
protection for the student's privacy iii school lockers 
because school administrators must have the authority tp 
inspect lockers in order to maintain discipHne and protect 
the wclfj^re of all students. In the balance between the stu- 
dent's privacy interests and the maintenance of (mler, this 
court tipped it in favor of the latter consideration/^m/^ v. 
Stein. 203 Kan. 638 (1969), However, a New York couXheld 
that the Fourth Amendment did apply in the school sctthtg. 
Thus ^a wrfrrantiess search of a student without sufficient 
cause was an unreasonable search in violation of the Fourth 
Amendment. People v. Scott D., 34 N.Y. 2d 483 (-1974) 
(included in Cases for Students), The above decisions dem- 
onstrate the conflicting attitudes that a|§o permeate the 
juvenile law area regarding concern for th%clfare of young 
people and the extension of rights to them? Consequently, 
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'whore special factors Involving youths are present, the 
courts i^re much more likely to enfiftgo a balancing approacft'' 
between the young person's welfare and his or her privacy 
interests. 

C CONFESSlONji , 

!♦ VolunttrineaM 

In most 'criminal investigations, t^ police \viH question a 
suj^pect to obtain a confession. Because of the incriminating 
nature oif confessions and the potential for abuse, limita- 
tions have been placed on law enforcement to insure the 
reliability of confessions and prevent abusive practices in 
obtaining statements. *y 

Th^FiftK' Amendment states, ''\o person shall be com- 
pellcd in any criminal case to be a witness against himself.'* 
Involuntary or coerced confessions have long been held in 
violation of the Fifth Amendment in federal courts and in 
violation of due process under the Fourteenth Amendment 
in state courts. Brown v. Mississippi 297 lt.S47S(193«). lit 
Brown, confessions obtained through phy^al brutality 
were hold to be clearly involuntary. The modern rule con* 
cerning voluntariness is that statements ||vcn by a criminal 
slisvccl must be the product of a free ati«hrtional choice as 
df»termined by a totality'of the cifcrfmstaSces, e.^., warning, 
of constitutional rights^ duration of detention, etc. Green- 
\vald V. fViscohsin. 390 U.S. 519 (1968), 

2. Wirnii^gft : ^ _ 

According to many courts, the voluntariness standard has 
been considered inadequate to control some policp practices 
involving subtle coercion and intimidation. Also» the courts 
have found that. many criminal suspects were igi^rant of 
y their rights and of the criminal law. \ 

The Supreme Court began to develop a nfcw approach in 
its tittempt to resolve these problems. In Escobedo v. ////- 
noi$, 378 U.S. 478 (1964), an emerging concept, unfolded 
which was based on the Sixth Amendment right to counsel. 
The Court held tha^ confession was inadmiss^ible if during 
a criminal investigation the suspect wa&^TOminuously inter- 
rogated after being denied his reque^to^onsuU with an 
attorney. In t966, the Court clarified |hc concept created in 
the Esitobecfo decision. In Miranda v. Arizona, 384 U.S. 436^ 
(1966) (included in theXascs for Students section), the 
Court announced that pursuant t6 the Fifth Amendment 
privilege against self-incrimination, before arty custodial 
intjprrogation of criminal suspects, the police must warn 
suspects: ( I ) that they have the right to remain silent; (2) that 
any statements made may be used as evidence agaiinst them; 
and (3) that tjicy have a right to have iin attorney, cither 
retained or appointed, present at the interrogation. The 
Court described a custodial interrogation as 'iiiMestioning a 
person in custo^ly or depriving one of "freedom of action/* 
Any waivter of the outlined rights would have to be made 
voluntatily, knowingly, and intelligently^ and if the suspect 
i;i^cated that he or she wished to consult with an attorney, 
thefN^ interrogation would have to cnd» 

The lationate of the Miranda doctrine is imended to 
prevent police from taking advantage of the suspect*s ignor- 



ance or psychological weaknesses, to reduce the HkeHhobd 
of ft ct>ercive or involuntary forfeiture of thfi^stjispect's riifhts, 
and^togivc police uniform guidelines for conducting custo- 
dial interrogations. ^ 

Critics of the Miranda doctrine? have charged that it pun- 
ishes law enforcement for Unintentional; technical errors in 
procedure; allows confessed offenders to go free baBed on 
the$e technical procedural errors; and confuses rather than 
clarifies law enforcement procedures. Congress attempted 
to overturn Miranda in the Omnibus Crime Control and 
Safe Streets Act of l^6H making voluntariness the sole 
determinant of the ildmissibility of confession. The Supremo 
Court has yet to address tUfe constitutionality of this 
legislation. 

Later cases have attempted to answei^- o imac unresolved 
issues concerning the Miranda doctrine. Iiforiniinating 
statements obtained in violation of the Miranda rules arc 
admissible against the defendant for impeachment pur- 
poses, Harris v. New York. 401 U.$. 222(1971), The asser- 
tion of the right to remain silent at one custodial 
interrogation does not bar lijiter interrogation about another 
criminal matter. Michigan v, Mosley, 423 U.S. 96 (1975). 
But once the accused asserts his right to have counsel present 
at one custodial interrogation, he may not be subjected to 
further interrogation the next jJay without counsel i)cjng 
present, Edwards v. Arizona, 451 U,^. 477 (1981). A 
conversation between police while transporting a suspect tp 
the police station concerning the whereabouts of a gun was 
not an interrogation even though the suspwj^ 
conversation and led the officers to the gun, since the offi- 
cers did not know that their conversation was likely to elicit 
a resp^qnse from the suspect, Rhode Island v. Innis,446 VS, 
291 (1980). If a suspect has been illegally detained and given 
the Miranda warnings his confession may be excluded bas<rd 
upon such factors as the time between the arrest and tlib 
confessiort; intervening circumstances, and flagrant polled 
misconduct. Dtmaway v. New York, 442 U.S. 200 ( 1979)* If 
a suspect in ouljtody fails to expressly waive his right to 
counsel after the police have ^iven him the Miranda warn- 
ings, exclusibn of the suspect's subsequent incriminating 
statements is not required. A^or//i Carolina v. Butler, 441 
U.S. 396(1979). - - 

3. Unnecessary Deby 

In two decisions, the Supreme Court has^ fashioned 
another rule to insure the reliability of confessions. In 
McNabb v. United States, 318 U.S. 332 (1943)and Malhry 
V. United States, 354 U.$. 44$ (1957), the Court. held that 
statements made by a detained suspect during a period of 
unnecessary delay bet>vee|^the time of arrest and the time of 
arraignment must be excluded because sUQh practices woiild 
violate fede^l criminal procedure rules requiring prompt 
arraignments; UnnecessaTy delay is usually described in 
terms of oppressive circumstances.. The McNabb- Malhry 
rule only applies in federal courts, but many states have 
adopted similar speedy arraignment rules. 

Congress .attempted to overturn the McNabb- Mallory 
rule as it d|id the Miranda doctrine in the Omnibus Crime 
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Control md Safe Streets Act of 1968. The Act provides that 
$tiitements made voluntarily within six hours after the arrest 
and detention are admissible even though the defendant has 
not been arraigned. Under the Act, Voluntariness is the 
^ deleiwinativo faolon The Supreme Court has not directly 
ruled on the constitutionality of this statutory provision. 

D, IDENTIFICATION 

l4iw eyorccmcnt officers often conduct lineups of crimi- 
nal suspects fpr identification purposes. Such identification 
procedures are subject to constitutional rules to prevent any 
unfairnoss that may result in mistaken identity due to sug- 
gestive nrocedures. A defendant has the right to have coun- 
sel pres^^at a lineup conducted after formal charging or at 
a preliminary hearinj^ where identification is to be made, but 
there is no right to counsel present at a lineup befon) 
formal charging. A/&>re v. Illinois, 434 U.S. 220 (1977), 
Kirby v. Illinois, 406TJ.S, 682 (1972). 

The defendant's due process rights are violated where the 
identification procedure is so suggestive as to create a real 
and substantial likelihood of mistaken identity. Stovall v. 

U.S. 293 (1967), The courts look at the totality 
of thc'^ rcjjmstances involving such factors as the witness' 
degree of attention at the time of the identification, the 
length pf time bctwce>i the crimfj and the identification, and 
the witness* certainty in making an accurate identification, 
Manson v. Brathwaite, 432 U.S. 98 (1977). Identifici^tions 
made from photographs^ or "mu£ shots^** have been 
approved and a suspect has no right to jmve coimscl present 
at suchidcntifications. United States v. Ash. 413 U S 300 
(1973)% 

E. ELECTRONIC SURVEILLANCE AND ENTRAP^ 
MENT 

r 

\ Law enforcement utilizes controversial techniques involv- 
mg electronic surveillance and informers to gather evi- 
dence against suspects of crimes, especially in sophisticated 
operations of organized crime and '*whitc collar*' crime. The 
Supreme Court has applied Fourth Amendment restrictions 
to this form of surveillance, which usually involves covert 
wiretapping or bugging to Intercept communications 
between parties. 

As the law first developed, the Court held that witttap- 
ping did not violate Hte Fourth Amendment unless the^ai* 
a "tre$pas8ory invasion into a constitutionally {)rotected 
area/' Goldman v. United States, 316 U.S. 129 (1942). In 
Katz V. United States, supra, the Court ruled that the Fourth 
Amendment "protected people, not places/* and a pcrson*s 
private conynunications should be protected in '*an area 
wherein privacy normally would be expected.*" Therefore, 
nnost forms of electronic surveillance require prior judicial 
aiithorization to meet Fourth Amendment requirements. 
However, one party to the communicatiQns may consent to 
interception of the communication witl;iout prior court 
approval since the Fourth Amendment requirements are not 
applicable. United States v. White, 401 U.S. 745 (1971) 
(j^qtuj|^^ in the Cases for Students section). In national 



; security matters involving domestic organizations, thp 
Fourth Amendment applies so that electronic surveillance 
of such organizations requires prior court authorization. 
United States v. United States District Cottri, 407 U,S 297 
(1972). 

Although the Kap: decision applied the Fourth Amehd- 
ment to electronic surveillance by law cnforcemeM, federal 
law allows for the interception of private communications 
within statutorily prescribed ' procedures. The federal 
Wiretap Act of 1968 permits interceptions by wiretaps pur- 
suant to authorization by a federal or state' court order 
where jprobablc cause is shown. This Act was approved in 
United States v. Donovan, 429 U,S, 41 3 (1977). Recently, in 
Dalia V. United States, 441 U.S. 238 (1979), the Court h?ld 
that under the Act a court order for electronic surveillance 
may permit a forcible covert entry into a private premise for 
the purpose of instalUng,a listening device. 

Frequently, iaw enforcement utilizes informers to gather 
evidence and information in criminal investigations^ In 
MoJTa V. United States, 385 U.S. 293 (1966). the Supttjme 
Court rejected the appellant*s constitutional challenges to 
the use of an hifo^mer^S testimony concerning confidential 
incriminating communication between the appellant and 
the informer. 

The basic limitation on law enforcement's use of 
inforrticrs is the defense of entrapment. This defense allows a 
defendant to pirove tha^ itrtpermlssiblc police inducement 
rather than the defendant's own conduct led to the commis- 
sion ofit crime. If Vhc prosecution proves that thedefcndant 
was predisposed to commit the crime despite the induce- 
ment, then the defense fails. Hampton v. Vnited Statel 425 
U,S. 484 (1976), The recent **Abscam*' investigation of 
members of Congress demonstrates hoAv entrapment issues 
may arise as a result of aggressive law enforcement, 

F. CONCLUSION 

As a resuh of the many landmiLrk cases handed down by 
the Supreme Court during the 1960's, many commentators 
refer to the period as the**CriminaJLawRevolution/Xourt 
decisions such as Mgpp, Miranda, and Katz provide the 
foundation for a contemporary interpretation of isjfues in 
criminal procedure. The emphasis then appeared to focus on 
regulating law etfj^ement conduct with an expansive 
interpretatio/i of tnt§|right$ of an accused in the criminal 
process. , 

Sotne argue that the period of the 1970's involved a rceval- 
nation of the controversial horizons reached by the Court in 
the I960*s. Evidence of this shift may be Observed in current 
cases where exceptions have been carved out of the exclu- 
sionary rule and the Miranda doctrine. Nevertheless, even 
with a change in emphasis, cases indicate that the cour^ 
remains cautious in it? evaluation of these significant cases 
and vigilant in sateguarcling the basic privacy intettists of 
citizens as protected by tlje Fourth Amendment. 

( 
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3. Fijee Expressi^in 

Ci^s^s for Students 

A. $p««<h Advocating UnlawAil Conduct 

$rand«nburg v. Ohio, 395 U.S. 444 (1969) 

^nn a jtatc prohibit speech advocftting'unlawful conduct? - 

B. $tudeni ExprMsion 

linker v. Des Moines School District, 393 U.S. 503 (1969) 

Do public schooj students have tjje right to wear armbands during school hour^ to protest against the Vietnam Wai^ 

C. ; R«gttlatlnf Demohstrations ^ 
Adderly v. i^/^rWo. 385 U.S. 39 (1966) ^ 

Do demonstrators have the right to conduct their demonstrations on the grounds of the local jail? 

D. The Unpopular Spuaker 

i?e»>itfr V. iy?^' rorA:, 340 U.S. 315 (195!) ' 

Does a spealpcr making a controversial speech on a public street have the right to conUnue the speech even though 
his audience disapproves? >4 
Press Coverage of Criminal Proceedings • 

Gannett Co.. fnc. v. DePasquale, 443 U.S. 368 (1979) 

Docs the press have a right to cover pretrial criminal procccd|ogs? " 



Sumnj^ary of the Law for Lawyers and Teachers 

A. Introduction 



\ 



: B. Speech Advocntint Dnlftwf^l Conduct! The Consequence TMt 

!. The "Clear ai|d Present Danger'* Test 
/ 2k The lmmincn<}y Requirement 

3. Rejection of the Immincncy Requirctncnt 

4, Return of the'^Immincncy Requirement 
C. Symbolic Expression 

v^D. Student Expression 

^ E. Tlme^ Plftce^ mid Munner Restriction^ on Expression 

F« The QuAlitttive Approach: Oi>scenity^ Def«mation, and Conlmercial Speech 

1. Obsccj(iity 

2. Dcfarnatton 

3. Commercial Speech 
The Press and the Courts 
i. Prior Restraint 

•2. Access to Information • ' , 

3. Free Press V. Fair Trial 
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"V * 5 

3* Freedom of Expression 

Cases for Students 

A. SPEECH ADVOCATING UN|LAWFUt CONDUC 
Brandenburg v. Ohio (1969) 

Ftcts 

- Mr. Bmndcnburg, a Kti Klux Klan leader, mvitcd a«flcvi- 
sionr reporter to a Klan rally. The reporter filmed the rally 
and later broadcast it on television. 

The film showed persons wearing hoods over their heads 
gathering to burn a crpss: Stat|fJ«»tts about **rtiggers** and 
''^hwi^ were continually made, demandititg that they be | 
forced to leave the country, with violence if necessary. 

J^randenburg remarked that **personany> I believe the 
nigger should be returned to Africa, the Jew nsturned to 
Israel. -"^ Brandenbirtg was arrested /or violating a state law 
prohibiting ^'advocating sAbotage> violence, or unlawful 
methods of terrorism as a means of accomplishing refonn'* 
He was convicted and appealed to the United States Su- 
preme Court. 

Iss^l^fq^r Dlsciiaslon v 

' • ^^^^''^ Brtindenburg^s speech adypcatc unlawful con- 
xlucl? What unlawful conduct? ^ - 

2. Should the state be aflo\i^ed to prohibit a icrson's 
speech advocating unlawful conduct when there is no imme- 
diate danger that such conduct will occui7 WhAt if there is an 
immediate danger of unla\vful activities? 

3. Can a person be arrested for or prohibited from mak- 
ing insulting rcnuirks about others? 
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O«€li)o|i of tiM Unltfd StilM Supr«m0 Court 

Speech Advocating unlawful Qonduot cannot be prohib- 
ited except where the !t|W>ech U directed ^producing imme- 
diate unlawful cortduct and it in likeiy to produce such 
conduct Thus tlio titatc law is uncon«tit]pitional, and the 
defendant's conviction is reversed, ^'}. 

Reasontnt of the Court 

The First Amendment to the Constitution provides that 
Congress shall make no law . . . abridging the freedom of 
speech; or Of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of 
grievances/* 

In this case* the Court found that the state law punished 
the general advocacy of certain actions. The Court reasoned 
thai speech advocating particular actions could not be pun- 
ished if it was not immediately dangerous. If the speech was 
not immediately dangerous^ then the person was protected 
by the First Amendment's guarantee of freedom to express^ 
one*s ideas. 
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E SCUDENT EXPRESSfONt T(nk«r v. Des Molnts NOTITSf 
S^Qol District (Xm) - . 

t 

- A group of students decidtnl to wear bluek armbands to 
school as a protest against United Slates participation in tho 
Vietnam War, When principals of Ahe Des Moines public 
achdOls heard of the plan, they immediately adopted a policy 

. prohibiting students from wearing armbands during school 
hours, -* 

Knowing the new rule, seven studei^ts wore the armbands 
anyway. When they attended classesf there were no disrup- 

. tions of ^gular clasS ftctivities nor were them any demon- 
strations. Some angry remarks were directed at the students 
wearing the armbands. 

In the afternoon, the principal told the students to remove 
the armbands, but they refused. The principal suspended ' 
them from school. Mr. Tiijiker, a parent of two of the pro- 
testing students, sued the school system, claiming ^is child- 
ren Svere denied the right of free expression. 

J 

Issuer for Discussion 

K Was the wearing of armbands a form of expression? 

2, Would the First Amendment protect one of the pro- 
testing students in making a speech against the Vietnam War 
in the middle of mathematics class? 

3, Would it affect ypur decision if the principals had 
adopted a policy ten years ago prohibiting the wearing of all 
armbands, buttons^ or other items not related to school 
activities? 

4, How would your decision be affected if students in 
favor of the Vietnam War caused a disruption in school 
because the protesting students wore the armbands? 



Decision ol^ Uiilt^ Sttttt Supreme Court 

^Thfi wearing of armbands to express opposition to the 
Vietnam War Is a form^of expression protected by the First 
Amendifbent. 



Reaa^^titnt of iht Court 

The Court first decided that students and teachers had a 
right of free expression in school. It was noted that the 
wearing of armbands by the students was a form ^symbolic 
speech similar to speech entitled to full constitwional pro- 
tection, Also^ the Court ruM that the principals* new rule 
was aimed at prohibiting the students from ex|)ressing their 
views. Therefore, the Vulfe violated the students' right to 
express their views. The Court found nq evidence that the 
students' action harmed schoolwork or the rights of othet^ 
students. However, the Court said if students' expircssive 
conduct directly and Substantially interfered with the opera- 
tion of the school, then such conduct could be prohibited. 

Justice Black dissented oji the grounds that the school 
authorities should have the power to determine disciplinary 
regulations fbr the schools. He found that the policy against 
wearing the armbands was a reasonable school policy to 
prevent disruptive and distracting activities in the schools, 
f " 



C, HECUtATING DEMONSTRATIONSt AdderUy v. 
Florida (1966) 



Nwly 200 students from Florida A. A M. University 
' staged a demonstration at the county jail to support other 
Students who had been arrested the day before for protesting 
against racial segregation. During the demonstration at the 
jaiU the students were asked by a deputy sheriff to move 
laway from the jail entrance. When the students did move, 
some partially blocked a drivJjway to the jail which was used 
for ofHcial purposes only^ When the sheriff arrived, he told 
the students they were trespassing on jail property and 
would have to leave* Most of the demonstrators did not 
leave, and they were arrested for trespassing. 



IssMs for Discussion , \ 

1. Was the demonstration a^ form of free expression? . 

2. Should the demonstration have been allowed on the 
jail grounds? Why? To protest the jailing of the students on 
the previous day, where could the ^monstrators have their 
demonstration? 

3. Under what conditions should government authorities f 
be allowed to regulate demonstrations or gatherings on / 
public property? 
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A\ pecMon of the United Stmtm Su^mnie Court 

Sinci^tho Iftw cnforciiment authorities had tho power to 
control the use of the jail grounds, the demonstrators had no 
constitutional right to denfionstrate on t1ie property. 



Reasoiiinf of the Court 

The miTin basis of the Courtis decision* was that the dem- 
onstration was subject to control by the law enforcement 
authorities becau^je pf its location. Thus the demonstrators' 
constitutional right to peacefylly assemble was limited. The 
Court focused on the evidence indicating that demonstra*- 
tors wero^oh the jail grounds blocking the passage of the 
driveway. It was emphasized that the driveway was not 
opened to the public but used for ofllcial purposes only. The 
Court juiid the jail grounds were not for general public use \^ 
because security had td be mainta\ned at thtj jail. 

In a/dissenting opinion, Justice Douglas held that the jail 
grounds were the proper place to exercise the demonstra- 
tor's <j!onstitutional rights. He believed that the state authori^ 
ties wcnj using the trespass law to penalize the 
demonstrators for exercising their constitutional rights. 



..■A'.,v).' 



THK VN1»0PVI,a1R SPEAKJ^Rt Fther v. New York 

mi) \ 

Fuels 

Femcr began making a speech while on a city 3tn:ct 
comer. He wanted to publioii^e a political meeting to take 
place that evening. Acrowd of about 80 people had gathered 
along with two police oflloc(r«. 

In the speech^ Feinor referred to t^e f retideQt a$ a **hum.** 
and ho called the mayor **a champagne^ipping bum.*' Then 
he said that **Minoritie8 donH have equal rights; they should 
rts^ up in arms and fight for them."* 

Aa Feiner contlmied, there was some pushing and shoving 
in the crowd. One listener told the police oflicerp that if they 
did not get Feiner "oflC the box,** he would do it. The police 
officers told Feiner to stop, but Feiner continued anyway. 
Feiner was arrested for disorderly conducti 



NOTES: 



Issues for Discussion 

K Was Fciner's speech likely to produce >an immediate 
danger of disorder? 

2. Wbo were the police officers protecting? joiner him- 
self? Feiner*s expression? The general public? 

3. Who should have been arrested-- Feiner or the listener 
who made the threat? 



Diciilon of tht United Stttet Supreme Court 

Law enforcement authorities may require a speakeV to 
stop making a speech on a public street when the authorities 
determine that the speech is a clear dangf^r to p^tiserving 
order ^ ^ 



Reuonint the Court 

* ithc Court bcJlcvcd that Feiner*s speech passed the limits 
of persuasion and instead was an Lncitemcnt to riot. Because 
there was a cl<5a)r and immediate danger of riot and disorder, 
the Court held that the officers must be allowed to order that 
Feiner stop making his speech. According to the Court, rt 
was the duty of the officers to maintain order on the streets. 
Looking to the particular facts oT this case, the Cotirt s^id 
that because Feiner encouraged hostility among the 
audience, interfered with traffic on the public streets, and 
ig?iorcd the officers^ordcr to stop talking^ his conviction for 
disorderly^miduct did not violate his constitutional right of 
free exprcslibn. . 

Justice Black strongly disagreed in a dissenting opinion. 
The justice shifted his fqcus to the unpopular speaker. 
According to Justice Black, Teiner had been arrested for 
expressing unpopular views. -He asserted the police officers 
had a duty to protect Feiner during his speech rather than to 
arrest him, since Feiner was exercising his constitutional 
right of free expression. In his view, it was the duty of law 
enforcement authorities to protect a person exercising his 
constitutional rights from those who threatened to interfere. 



\ 
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If:- E. PRESS COVERAGE OF CRIMINAt VROCEfeD. 
INGS; Gannett Co,, fnc, v. DePasquale (1979) 

_ Two Rochc^*, New York, newspapers^ the Democrat 4t 
Chrolilcle and mc Times-Union, both owned by the Gannett 
Company, had written a series- of stories concerning the 
investigation of a murder in the »rea. Both papers fontinyeiL' 
to cover the story after two suspects had been fipprebendelP 
andl accused Of thM^ying. The two suspects were subse- 
quently indicted tlKiccond degree murder, robbery, and 
grand larceny, andTboth men pleaded not guilty to the 
charges, Before the criminal trial on the charges, a hearing 
wa§ held before Judge DeP^squale to determine if certain 
evidence should be admitted at the trial.^ At this hearing, 
attorneys for the defendants requested that the public and 
the press be excluded from attendance" bccavise the prior 
publicity about the <4isc was harming the ability of the 
defendants to receive a fair trial The prosecutor did not 
oppbsc the exclusion ahd neither did (he newspapers' repor- 
ter vrttp was presents The next day the reporter wrote a letter 
to thejud^gf asserting a right to cover the hearing andsce the 
record of the hearing< Judge DcPasqualc responded stating 
\^the he&Ving was completed and reserving decision on review- 
ing the record, Latei', the judge held that the interests of the 
press in covering the pretrial hearing were outweighed by the ' 
defendant's right to a fair trial, He therefore denied the 
, reporter's request to review the record of hearing. The nc>Vs- 
paper owners appealed Judge DcPasqu^le's decision to the 
United States Supreme Cour^ 

Issuer for Discussion 

I . How can the press affect a criminal defendant's right to 
a fajlr trial? 

,2. Should the public and the press have tl^^ght of access 
. to all criminal^ proceedings? 

3. What special circumstances would call for the excli% 
sion of the public and the prcss^from criminal trial 
proceedings? 



DmWoii of ^ Xtnlt«4^St«te4 Supreme Court' 

The press has no constitutional right of access to pretrial 
criminal proceedings? 

Re««oiiliit of iht Court 

Every defendant in a criminal case has a right to a fair 
, trial, which includes the right to be free frominegativc pub- 
licity before the trial. This latter right pfotectjs a defendant 
from being tried by jurors who have already decided/ the 
defendant's guilt beqause of what they read or heard irom 
the media. 

Justice Stewart, writing for the majority, bcUeVed that the 
publicity concerning th^ hearing posed a risk of unfairness 
because it may have influenced public opinion against the 
defendant and infomicd potential jurors of incriminating 
information. 

Justice Blackmun wrotc^a dissenting opinion concurred^ 
in by three other justices. In his viqw the Sixth Amendment 
guarantee of a fair trial protected the right of the public and 
the press to attend criminal proceedings. According to Jus- 
tice Blackmun^ only where substantial harm would be done 
to the defendant's rights could the press and the public be 
excluded from the criminal proceedings. ' 



Summary of the Law for Lawyers arid Teachers 



A. INTRODUCTION 

The First Amendment stales that "Congress shall make 
no law . , , abridging the freedonx,of speech, or of the press; 
or the right of the people peaceably to assemble, and to 
ZZ' l^^i^^^I^ ^he Oovemment for a redress of grievances/* These 
guarantees have been recognized as protected liberty inter- 
ests under the concept of due process of law in the Four- 
teenth Amendment. Since the Fourteenth Amendment is 
applicobte to the states, the incorporation of First Amend- 
ment rights into the concept of due process of law make 
these rights applicable to the state^. 

It has been said that tlie right of free expression is the 
cornerstone of a free society. This right assures-that a contin- 
ual means of communication will .exist between citizens and 
their government. It als4 (frotccts the right of citizens to 
enlighten themselves and remain informed of ideas and . 
evetits around them. ' " ■ 

But the right of free Expression is not absolute. It is subject 
to restriction by the government in order to protect the 
public interest in peace and order. A speaker dols not 
>^always have the right to say what he^ishcs, where he wishes, 
and when he wishes. J^tice Holmes' famous statement 
• reflects this notion when he said in Schenck v. United States, 
249 U.S. 47(1919). . . free speech would not protect a man 
in falsely shouting fire in a theatre and causing a panic." 
Thus, it has been recognized that the state's interest in pre- 
serving peace and order is superior to an absolute right of 
expression. It is this balance between thc^ate's interest and 
the right of expression that is the central focus of this dis- 
cussi^. 

B. SPEECH ADVOCATING UNLAWFUL CONDUCT* 
THE CONSEt^UENCE TEST 

One of the centra) problems regarding free speech is the 
advocacy of unlawful conduct that may have particylarly 
hflirmful consequences. Over the years, the Supreme Court 
has formulated a test to scrutmize regulation*^of speech 
advocating unlawful conduct which jooks at the likely con- 
sequences of such speech and the context in which it was 
made. Many times a speech advocating utilawful conduct 
was critical of the government during periods of national 
stress. Other times, it was subversive speech advocating 
radical change in the government or abolishing the 
government. 

1, ^The "Clear and Present Danger*' Test 

During the First World W^ir^ federal laws prohibited 
causing ^ attempting to cause insubordination in the 
military service or advocating resistance to the United States 
government, These laws were designed to forbid conduct 
harmful to the war effort. 

In Schenck v, VnUed States, supra, the defendant was 
convicted of violating these federal laws after circulating leaf- 
lets advocating resistance to the draftl In Justice Holmes* 
, opinion, the defendant was properly prosecuted for violating . 



the f<Mlcni! laws because the Icaflctshad a tendency to induce 
draft tes^istance and were circulated with that intent. Justice 
Holnfcs said, 'The question in ^ery cavse^is whether the 
words used are'^used in such circumstances and arc of such a 
nature as to create % clear and present danger thfti they will 
bring about the serious evils that Congre|^ has a right to 
Pfcvcnt/* This \yas the first statement oTthc "clear and 
present danger" test. Thus, in determining whether speech- 
advocating unlawful conduct could be prohibited, (he con- 
text of the speech Was to be viewed and a determination 
made of the tendency of tile words to produce a '*clear and 
present danger" 6f a substantive evil. 

1. The Imminency Requtrement 

^ Justice Brandeis added an important element to the **clear 
and present danger" test in Whitriey w CalifonMa. 274 U.S.* 
357 (1927). He stated that three elements must be present 
under tj^e test: (I) the evil must be serious, e.g., the violent 
overthrow of the government; (2) the evil is likely to occur, 
e*.^., a great potential f^r rebellion; and (3) the evil must be 
immimnt: e,g^, an immt^diatc danger of rebellion. The^ 
imminency r^q^^renient was justice Brandeis* important 
addition. He, believed that Speech advocatitig a remote 
danger could not be prohibited, since such a danger would 
be speculative.*' 

3. Rejection of the Imminent Requirement 

However, in Dennisv. United States, 341 U.S. 494(1951), 
(he Court discarded the inmrnincncy req4dtement. The Smith 
Act, enacted during the Second Worid War, prohibited 
advocacy of the violent overthrow of the government and 
knowingly being a member of m organization advocating 
violent revolution. Several leaders of the Commi^nist Party 
were prosecuted under the Act, but duringtheir trials there 
was littleevidencethatany of them advocated violent acts or 
specifically planned for a violent revolution. Chief Justice 
Vinson wrote the Court*s opinionstating/Hhegravity of the 
' *evir discounted by its improbability Justifies such an inva- 
sion of free speech as is necessary to avoid the danger." 
Therefore, rather than look at the imminency of the evil, the 
Court looked at the seriousness of evil. If the evil was 
sufficiently prions, e.g., overthrowing the government* then 
speech advocating such a serious evil could be prohibited, , 

4. Return of the Imminency Requirement 

However, the Court in later years was uticomfortable with 
the absence of the imtninency requirement. In Brandenburg 
\K Ohio, 395 U,S, 444 (1969) (included in the Cases for 
Students), the Court held that a speech advocating the need 
f6r violent condtict or the abstract teaching thereof could 
n6t be prohibited ^'except where such advocacy is directed to 
iAciting or producing imminent lawless action and is likely 
to incite or produce such action' " The Court construed 
Dennis, supra, and other prior cases as requiring "imminent 
lawless action." Thus after Brandenburg, n speech -involv- 
ing the advocacy of unlawful conduct in abstract terms, e.g., 
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spe^Ving to tho need for revolution* covild not bo prohibited. 
If the speech is made with an intent to produce imminent 
unlawful action (e.g., **Let*s bjjpirn down City HalV*) and it is 
likely to produce such action {e.g . the mob is carrying 
torches ojitstde Oly Hall), then the speech itself could be 
prohibited, - . 

Although Court has not agreed on a P^cisc formula- 
tion of the ''clear and present danger** test, it will utilixc this 
approach when focusttig on speech advocating unlawful 
conduct. The Court will also engage in balancing the public 
interest against the individuaTs right of free expression, but 
the major consequence test is the **clear and present danger'* 

Consequently, some problems anse when the *'clear and 
present danger" test is used. For example, courts have diffi- 
culty in determining how imminem or seriouj^the danger 
must be. Also, courts have difficulty in cmployujyg the test in 
a case-by-5t!5c fashion since the factual setting o%iachcasc is 
different when viewing the consequences of thcb expressive 
conduct. 

C SYMBOLIC EXPRESSION 

Under the Fii^t Amendment, speech is not only verbal or 
written communication but may take a variety of forms 
including symbols and gestures. For example, the wearing 
of armbands as means of prot<;st is a form of symbolic 
expression. In Tinker v. Des Afolnes School District, 393 
U.S. 503 (I969)j a case discussed helow, the Supreme Court 
held that symbolic expression ''was closely akin to ^pure 
speech* which, we have repeatedly held, is entitled tb com- 
prehensive protection under the First Amendment.** 

Another example of symbolic expression was^in Cohen v. 
California^ 403 U.S, 15 (1971). While in a local courthouse, 
Cohen wore a jacket which bore the words> **F . . . the 
Draft*' on the back. He was arrested and convicted of 
disturbing the peace.. The Supreme Court employed a 
balancing approach between the governmental interest in 
preserving peace and Cohen^s symbolic expression. The 
Court held that -a general fear of a breach' of the peace was 
not sufficient to convict Cohen, since there Was no showing 
that Cohen*s conduct was designed to instigate a violent 
confrontation. Looking to the consequences of Cohen's 
conduct, the Court found that he could not be punishedon 
the vague basis that his conduct was generally offensive. 

In United States v. O'Brien. 391 U.S, 367 (19^8), however, 
the Court held that the burning of a draft card on the steps of 
a local courthouse to protest against the draft was not sym- 
bolic conduct entitled to First Amendment protection. 
O'Brien had l>een convicted of violating a federal law forbid- 
ding willful mutilation or destruction of draft cards. The 
Court found Ibat the statute had nothing to do with speech^ 
but rather related to the govcrnhient*s legitimate purpose of 
reil^uiririg draft registrants to carry their draft cards and not 
destroy them, ^ * 

D, STUDENT EXPilESSlON 

. The beginning point of a discussion of free expression in 



the scSpols is the impojrtAnt case of tinker v, pes Moines 
Sclt^l District, supra (included in C4ises for Students). In 
this case, the Supreme Court said, *it can hardly be argued 
that cither students or teachers shed their constitutional 
rights to freedom of speech or expression at the schoolhouse 
gate.*' Tlius the right of free expression applies in the^hool 
setting. 

In Tinker, public school students active in the anti-war 
movement decided to wear armbands to school to protest 
against the Vietnam War. When the principals of the DeS 
Moines schools heard of the plan.' they adopted a policy 
prohibiting the wearing of armbands during school hours. 
Nevertheless, the students wore their armbands to school 
. and were suspended until they would return to school with- 
out their armbands. In a constitutional challenge to the no- 
armband rule, the Court held that the prohibition was aimed 
at the expression conveyed by the armbands and thus consti- 
tuted a restriction on the expression of student^vicws. The 
Court said there was no evidence that wearing the armbands 
disrupted school activities. However, the opinion implied 
that two limitations on students* First Amendment rights 
may be allowed: (I) school authorities may ipstrict exprcs- 
sion if they can "forecast substantial disruption of or mate- 
rial interference with school activities**; (2) it was implied 
that a gcticral prohibition dn the wearing of all controversial 
symbols may be appropriate in explosive situations; (3) it 
was also implied that the decision had no application to 
student dress and grooming codes. 

In Guzick v. Drebus, 431 F.2d 594 (1970), a federal appel- 
late court upheld a long-standing school rule prohibiting the 
wearing of all symbols. The court found that the wearing of 
controversial symbols had caiised substantial disruption in 
the past and would have aggravated an already tense 
situation. 

E, TIME, PLACE, AND MANNER RESTRICTIONS 
ON EXPRESSION 

Implicit in the guarantee of free expression are allowances 
for reasonable time, place, and manner regu^^|g{^is by the 
governtnent." A student cannot demand the rigmto make a 
speech on^legaliring marijuana use*' during Bnglish class. 
A citizen x^nnot demand a right to have a "morality rally" 
on Main Street during rush hour. The right of free expres- 
sion must be balanced against the public interest in peace 
and the maintenance of order. A neutrality principle is also 
recognized regarding time, place, and manner regulations^ 
holding that the government must remain qjBUtral toward 
the content of the speech and apply , regulations 
evenhandedly. 

In Adderly\. Florida, 385 U.S. 39 (1966) (included in 
Cases for Students), the defendants were convicted of tres- 
pass after they refused to comply with a sherifTs order to 
leave an area outside the local jail where they were conduct- 
ing a demonstration. The Supreme Court upheld the convic- 
tion, stating^hat the government was allowed to control the 
use of its property for lawful nondiscriminator)Lpurposes. 
. The Court noted that the defendants were not usljjkg a public 
foVum but trespassed into an area not open to the public. 



In Orter v, Spock. 424 VS. 828 (1976), the Court ruled 
,thftt poHtloa) candidates, hcrp a welNknoWn ln^no^pa^ty*^ 
advocate against the Vic^tnam War, were subject to evenly 
.1?PP'M "^JHtary regulations denying poHiicaJ candidates 
access to military bases since these areas were not considered 
public forums. , 

Another recufpng issue is whether one who wishes to 
^ J'^^?'^^^^ ^fihi* of f^<^ expression hasti fight of access to 
private property which is open to the public. In Marsh v. , 
Alabarm. 326 U.S. 501 (1946), the conviction of a Jehovah's 
Witness who distributed literature in a privately owned 
company town was overturned. The owners p^hibitcd the 
distribution of any literature in the town. The company 
town was found to be very similar to a municipality, and 
thus the defendant has the same right to distribute literature 
in the company town as he would along a public street in a 
municipality. 

Marsh was extended in Amalgamated Food En\plovee$ \k 
Logart Valley Plaza, 391 U.S. 308 (1968), which struck down 
a' prohibition against peaceful labor picketing in a private 
shopping center. Justice Marshall's opinion argued that the 
shopping center was just like the business block of the 
company town in Marsh, Another decision limited the 
Logan Valley case. In Lloyd Corp. v. Tanner, 407U,S. 55 1 
()972),1hc Court held that a shopping center could bar the 
1. distribution of anti-war leaflets. The Court distinguished 
Logan Valley on the ground that in this case the leaflcting 
was unrelated to anylctivity within the center, and that the 
leafletecrs had adequate alternative means of communicat- 
ing their views. But in Fruneyard Shopping CWter v. Rob- 
ins. 447 U.S. 74 (1980), the Supreme Court held that the 
Fiijst Amendment did not prevent a state from interpreting 
its own power under the state's constitution so as to permit 
individuals to exercise free speech and the right to petition 
bn propert5^ of a privately owned shopping center. 

In Htidgens V. NLRB, 424 U.S. 507 (1976), Justice Stew- 
art wrote for the majority in rcptidiating the rationale of 
Logan Valley. Justice Stewart stated that the Logan Valley 
rationale did not survive the ZL/oj'^ decision, and. thercjTorc, 
. warehouse employees of a Company which operated q retail 
stf^re in a privately, owned shopping center had no First 
Amendment right toJmter the shopping center Jfor the purr 
pose of advertising tflKtrike against thciremployer. How- 
ever^ustices P^clj^^d White, in concurring opinions, 
held fhM Logan^alley^v^ld be distinguished from Lloyd 
and thcpre$cnt,pise on the basis that logon Valley y/as 
limited to the sit:i|[tion of labor picketing a specific store for 
the purpose|pf conveying information with respect to the ^ 
operation in^hc shopping center of that particular store. In 
shorty if Logan Valley has not been expressly repudiated \>y 
#lhe Court, it r^ts on a very tenuous foundation. 

The distinction between regulating the content of expres- 
sion atid regulating the time, place, and manner of expres- 
sion is som^^jmes difficult. There is always the danger that 
government iauthorit^^s may use .time, place, and manner 
regulations as an excuse to regujate the content of expres- 
sion, this issue arose in Feiner v. New YotK 340 U.S. 315 
(1951) (Included in Cases for Studems). In speaking to a 



crowd of black and white people. Feiner urged black people 
to rise up ii^armsandfightforequalrights. Amemberof the 
crowd told poltce that if Feiner was not ^llenced, fhidn he 
would silence him. After Reiner refused tadiseontin^l\is 
speech, ^e police arrested him and he was convicted oY 
disorderly conduct. The Supreme Court upheld Feiner's 
conviction, finding that the police were attempting to pre- 
vent disftraer. In a dissenting opinion. Justice Black argued 
that the Court was allowing police censorship of unpopular 
speakers. 

The Court adopted a different approach in Edwards v. 
South Carolina. 372 U.S. 229 (1963). In this case, several 
black students picketed the state capitol protesting racial 
discrimination. A larfec, hostile crowd had gathered and 
made threatening remarks in demanding that the demon- 
stration end.^ Nevertheless, the picketers continued their 
demonstration umil the police intervened and arrested them 
for breach of the peace. The Coi^ reversed the convictions 
of the denionstrators, distinguishing this case from Feiner by 
reasoning that since the demonstrators were lawfully exer- 
cising their First Amendment rights, they were entitled to 
carry out their demonstration without interference. 

F, THE QUALITATIVE APPROACH: OBSCENITY, 
DEFAMATION, AND COMMERCIAL SPEECH 

Looking to the quality and character of certain forms of 
expression, the Supreme Court has determined that certain 
classes of utterances are of such slight social valtie that their 
punishment mises no constitutional issue. Such forms of 
expression are "fighting words/' /.e., those which by their 
very utterance inflict injury or tend to incite an immediate 
breach of^he peace, "th6 lewd and. obscene," tf^.jf... porno- 
graphy, and ^'the libelous/' e.g., "Bill is a cheatingand thiev- 
* ing scoundrel.'* But the Court has said that expressions 
involving the advertising of commercial or social interests are 
of value in modern sbciety. This qualitative approach con- 
sidering the social value of expression has led to distinctions 
between "protected*' speech, i.e., speech receiving full First 
Amendment protection, and "unprotected** speech, i.e., 
speech receiving no protection. 

T Obscenity 

Regulation of obscenity is premised on the protection of 
fhinors and preventing offensive mfitter from being dis- 
played to those \yho do not wiih to view it» 

The Supreme Court Has had difficulty in defining obscen- 
ity. However, the Court*s definition of obscenity contains 
the following elements: (I) tfie average person, applying 
contemporary conimunity standards, Would find that the 
worki ta|cen as a whole, appeals to the prurient interest; (2) 
the work depicts or describes, in a patently offensive way; 
sexual conduct st)ccifically defined by the applicable 'state 
law; andO) the work, taken as a whole, lacks serious liter- 
ary, artistic, political oV scientific value. Mifler v, Califor- 
nia, 413 U.S. r5 (1973). Potential problems occur in Ihe 
application of this obscenity concept due to the .jti<^bulous 
meanings of ^'contemporary community standards,** 
"appeals to the prurient interests,** "patently offensive/* and 
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*^scrious Htomry, artistic, political or scientific value.** 
Because of the vague character of such terms, problems ari^b 
concerning the chilling effect such characterirAtions can 
have on protected speech* Standards also may be clusivd^ 
because they n^ay vary from community to community. 

lesser restraints are sometimes pertnittcd for material not 
obscene but declared by the Court to have 'lesser value," In 
Young v: American MM Theatre^ Inc.. 427 U.S. 50(1976), 
the Court utilized this approach in handling protected/ un- 
protected speech problems. The Court upheld a zoning 
ordinance which restricted the location of new theatres 
showing non-obsccnc, but sexually explicit adult movies. 
The opinion upheld general government regulation of this 
non-obscene matter due (o what some Justices noted to be 
its *1csser** value than other forms of protected speech. 

Also, in FCCv. PaciJ^ca Foundation, 438 U.S. 7i6(1978), 
the Court's decisibn upheld the Federal Commiinication 
Commission's power to regulate the content of radiobroad- 
casts which the FCC found to be indecent but not obscene. 
This case involved a monologue of social satirist, George 
Carlin> discussing language which could not be used over the 
public airwaves. The radio station began the broadcast with 
a warning that some people might find the language sensi- 
tive. However, a person who. was listening to the broadcast 
along with his fifteen-year-old son filed a complaint with the 
FCC concerning the broadcast. The Court's d<Jcision rested 
on the position that the content of media broadcasts was due 
less constitutional protection when indecent material was 
involved because the unique quality of the broadcast media 
allows for an intrusion into the individuaKs home and access 
by unsupervised children. 

2. Defntnation 

Defamation is generally defined ^i^ a statement which 
injures the reputation of another person or holds them up to, 
public ridicule; it is called libel wh<?h the statethent is written 
and slander when spoken. The Supreme Court has included 
defamation within the categories of expression beyond con- 
stitutional protection*. Nonetheless, since a distinction must 
be made between protected expression and what is allegedly 
libelous expression in defamation suits, constitutional issues 
arise such ^uits. 

In Ne.w York Times v. Sullivan. 376 U.S. 25<(1964). the ' 
Court ruled that libel suits against public officials were 
barred except in cases where the libelous matter was inten- 
tionally false (actual malice) or the defendant was recklessly 
indifferent to its probable falsity. In later cases^ the Court 
applied this standard to "public figures." The Court said 
that "public figures'* are those who seek publicity or volun- 
tarily place themselves in a position where publicity is 
expected. Is a society matron a "public figured* Is the recip- 
ient of a government grant a "public figureT* No, according 
to the Court in Time v. Firestone. 424 U.S. 448 (1976) and 
Hutchinson y, Froxntire, 443 U,S. Ill (1979). 

Recently tJhe <|purt, in Herbert v. iMndo, 441 U.S. 153 
(1979), held that Ijie plainti|T, a public figure who was sub- 
jected to criticism in a* television news program, could 
inquire into the program editor's state of mind in order to 
prove ''actual malice'* in a defantation case. Duang the 



pretrial fact-gathering process by the plaintiff, the program 
editor had refused to answer questions about his conclu- 
sions, opinions, intentions, or conversations concerning 
popple to be pursued for the broadcast and his reasons for 
inclusion and exclusion of certain materials from the broad*- 
cast. Although the Court held that no absolute privilege 
prohibited a defamation plaintiff from inquiring into the 
editorial process of a media defendant, it did hold that there 
mu.st be a balancing between this inquiry and protection 
against any chilling effect on the publication of truthfiil 
information. 

3. CotAnicrclal Speech 

An emerging area of the law concerns whether the First 
Amendment protects commercial speech and advertising. In 
Bigelow V. .Virginia, 421 U.S. 8p9 (1975). the Court found 
that speech uttered in a commercial context (a newspaper 
advertisement about, the availability of out-of-state abor- 
tions) is afforded some first Amendment protection when 
the public interest in the speech outweighs ^c state's need 
for regulation. Further limits were placed on the comnnercial 
speech doctrine in Virginia State Boards/ Pharn)acy v. 
Virginia Citizens Const4mer Council, Inc.. 425 U.S. 748 

,(1976), which held that a purely commercial advertisement 
concerning the prices of medicine and drugs will rcceive 
some First Amendment protection. However, the Court 
ruled that certain parts of commercial speech were subject to 
regulation as to time, place, and manner, and as to fraudu^ 
lent or deceptive advertising. 

Finally, in Bates v. State Bar. 433 U.S. 350 (1977), the 
Court held that a state may not totally ban newspaper 

, advertisements of prices for routine legal services. Employ- 
ing the balancing test stated in Virginia State Board, the 
Court found that the free flow of commercial information 
outweighed any evils resuUing from les^gulation of adver- 
tisements concerning prices for routine legal services^ It 
appears that the Court will entitle sohie forms of eommer- 
cial expression First Amendment protection, and the Court 
will use a balancing test between the public interest in com- 
mercial or social information and the need for government 
regulation. 

THE PRESS AND THE COURTS 

The press has historically utilized the judicial process to 
protect and expand its First Amendment rights and, until 
the late 1970*s* the press won most of these courtroom 
battles. Recently, however, the press in general has viewed 
recent court decisions with concern as the courts began 
defining the limits of press freedom^ particularly where that 
freedom conflicted with other constitutional rights. 

1. Prior Restraint 

Prior restraint refers to actions by government officials to 
prohibit or restrain speech or publication by private citizens. 
Historically, prior restraint involved a system of licensing or 
requiring prior approval from an administrative official 
before a book, newspaper,, or article was publv?hed. The 
Supreme Court has tradhionally viewed prior restraint cases 
with a critical eye. 



A celebrntcd case raising the prior restraint Issue is the 
Pwvtugon .Papers case, New York 'Vlfms Co. v. United 
States. 403 U.S. 713 (197^. The New York Times and the 
Washington Post had njcclvcd classided government docu- 
mcnls on U.S. involvement in the Vietnam War from a 
former government employee. Who,n the newspapers began 
publishing the?c documents, the federal government sought 
a court order to prevent further publication on the basis of 
aationaUecurity intcfrosts. The Court ruled that the govern- 
ment had not carriid its "heavy burden of proof for the 
enforcement of a prior restraint. 

As a general rule, once the press has the information it has 
the right to print or broadcast It, although this is not an 
absolute right. In tjtndmark Communications v. Virginia. 
435 U.S. 8^9 (-1978), the Suprcm(!M^;ourt overturned a deci- 
sion wherein a newspaper had fined under « suue 
, statute for publishing confidential state proceedings. The 
newspaper had argued that it had not received its informa- 
tion by illegal means and that the information was accurate. 
Would it have made a difTerence if the newspaper had 
received the information illegally or if the information was 
inaccurate? Those questions were left unanswered by the 
Court. 

Although the Court continues to disallow prior restraint 
once the pres.s has the information, it approaches freedom 
the press issues differently in situations involving obtaining 
4hc information and access to the information. 




2. Access to Information 

Are there limitations on the freedom olthc press 
and disseminate information to the public? Does 
Amendment grant the press more rights than the 
that the press may inform the public? Although 



toyfeather 
the First 
mbUt so 
« /ftny press 

advocates argue that the First Amendment/ implicitly 
affords both the public and the press the right/of access to 
government-controlled informAtion, the Su/reme Court 
has not squarely decided;jthrs issue. The Coiuft has held jn a 
scries of cases that the mcidia hftve no specittlvfight of access 
beyond that of the general pwldK|in thcyfcase of access to 
prisons or prison inmates. Houchtn$ v. KOED, 438 U S I 
(19^8). 

In.Zurcher v. Stafford Daily. 436 Xj.S, 547 (1978), the 
Court ruled ihM the Fourth Amend m/nt, as applied to third 
persons, and the Fourth Amendmcn/as applied to the press, 
does not prohibit searches of press ptemiscs fpr evidence of a 
crime. The Court refusfd to carveyfout a special privilege for 
the press under the First Amemlmcnt exempting it from 
reasonable searches. However/the CAurt. did imply that a^^..^ 
Pint Amendment considerations sho^^tcf^^ 

A^,..^' ' ^ u *u 1 TV - ^""""" /^ wcignea m to attend crimmaltna s. The (/(TW^<?// case 
determmmg whether the sea/qh is rcasonab e, - „ ^^^u,i..^ i w i 

c;«^5u.i.r 4U * 7 li. .1. \ . «PP'y»«^g to the pretrial sUuailon on y, 

bimuarly, the contcntton that the First Amendment rr *u ♦ ^* • ^ . * 

^ L X r tJoes the Courtis distmction between pretria and durink' 

grants to newsmen a broatl privilege to refuse to disclose pi^iMaianummng 

their sources was rejected/by the Supreme Court in Branz- 
burz v. Hayes, 408 U.S. W3 (1972). Newsmen have inv<^ked 
the First Amend ment» claiming a right not to discldse confi- 
dential iJourcjes, Thftyrgum*nt has been that» without the 
credible promise Qf Cft^^fidentiality, news sources would dry 
up, and that without the libility to gather information, free- 
dom of the pn^y would be a hollow right, Among the 



Court's arguments for rojocting the privilege was that the 
suggested constitutional privilege should not be absolute. 
The reporter could be compelled to testify incases where the 
state had a compelling need for the information. Thus, 
sources could not know whether their confidence would be 
kept. They also emphasized the diffitulty of defining the 
limits and exception? to the privilege. 

Debate in Congress over the scope of a proposed federal 
statiuory ncwsman*s privilege has emphasized the dilemma 
highlighted by the Court's Brambttrg o\\\\\\qx\. Would aflat, 
unqualified newsman's, privilege deny the government 
access to vitally needed information? On the other hand, 
would a qualified privilege be so unpredictable that the 
newsman^s source could not know in advance whether the 
privilege would be respected? 

3. Frre'Press v. Fair Trial 

How acc First Amendment rights balanced against other 
constitutional rights when they come in coafiict? Can direct 
restraints be placed on the press to preclude comment oft a 
pending criminal trial which would interfere with the 
defendant's right to a fair trial? The Court has set aside 
convictions because of prejudicial pretrial publicity, Jrvin v, 
Dowd, 366 U.S. 717 (1961). Does one constitutional right 
have priority over another? 

In Nebraska Press Mssociadon v, S(t4art. 427 U.§, 539 
(1976), the Court declined to give precedence to either right 
by stating, "The authors of the Bill of Rights did not under- 
take to assign priorities as between tlie First Amendment 
and Sixth Amendment rights . . . (I]t H not for us to rewrite 
the Constitution by ujrtdertakfng what they declined to do." 
However, the Court also stated that, '*any prior restraint on 
ei<|res$ion comes to this Court with a 'heavy presumption' 
against its constitutional validity." 

The Court in {fanned Co.. Inc. v. DePasquale. 443 U.S,^ 
368 ( 1 979) (included in Cases for Students), did define hmits 
on press and public access to information, particularly In 
criminal proceedings concerning the defendant's right to a 
fair trial and concluded that the defendant's right to a fair 
trial outweighed the rights of the public and the press. The 
Court noted that the Sixth Amendment guarantee of a 
public trial was for the benefit of a dcfcndiint alone and not 
for the public or press. The very next y<?ar, liowever, the 
Court held, in Richmond Newspaper^: Inc., v. Virginia, 100 
S.Ct. 2814 (1980)^, that, absent an overriding interest/the 
trial of a criminal <?ase must be open to the public, Chief 
Justice Burger wrote the opinion holding that the First 



trial access giye priority to one constitutional right over 
another? Are pretrial court hearings as much a part of a 
criminal trial as the actual trial itsclfMn protecting a defend- 
ant's right to a fair trial by limiting potential jurors from 
possible prejudicial pretrial publieliy^as the Court bal- 
anced the>scalcs in favor of the defendant's individual rights 
over the publicf's general rights? ^ 
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H. CONCLUSION 



Whether wo lodk at the consequences or the quality of 
certain forms of exjiression, the courts provide vigorous 
pfolcciton fof the fight of free expression. Even though this 
right is not absolute, it is fundamental to the preservation of 
a'democratlc society. The courts remain ready to safeguard 
this important right even when the message is unpopular, 
critical of the status quo, or lacking in social merit The task 
of the courts continues to be the careful scrutiny of limita- 
tions and restrictions on free expression. 



\ 



Equal Protection 

Cases for Students 

A. Stiit« Action 

Moose Lodge No. W?m. Irvis. 407 U.vS. 163 (1972) 

Is the state liceftsing of a private club a state action under the Equal Protection Clause? 
■p, We'»Hh And Educitlon 

' ^ San Antom'o Independent School Disfricf v. Hodrf^uez, 411 U.S. 1 (1973) 

C^cs the Texas system of financing public education illegally discriminate on the basis of wealth or illegally 
interfere with a fundamental right under the Constitution? 

C. Sex DiscriminKtion tnd the Draft 

Rosfker v. Goldberg. 448 U.S. H306 (1980) / 
Is it unconstitutional sex discrimination to require men to register for the draft but not women? 

D. Fundiimental Rights 

Police Department of Chicago v, Mosley. 408 UjS. 92 (1972) 

Is a municipal ordinance that prohibits all picl^ing near public schools except labor picketing violative of the 
Equal Protection Clause? . • ^ ^ 

t. Affirmative AcllQn ^ 
" Regents of University of California v. Ba/cke. 438 U,S. 265 (1978) 
Does a medical school special admission program which sets aside 16 of 100 positions to increase representation of 
minority students violate the Equal Protection Clause or Title VI of the 1^ Civil Rights Act? 

Summary of the Law For Lawyers and Teachers 

A- Introduction ^ 

B. The State Action Requirem^ent 

L Private Performance of Public Functions 

2, Significant, State Involvement in Private Activities ^ , 

3, State Enforcement or Encouragement of Private Dt^rimination ^ 

C. LoW-Lcvel Scriitiny-The RutionAl 9n%ls Sttndtrd 

D. High-Level Scrutiny— The Strict Scrutiny St«ndftrd 

1. Suspect Classifications 

a. Race 

(1) Racial Discrimination in General ^ 

(2) School Desegregation 

b. Alien Status ^ 

2. Partially Suspect Classifications 

a. Sex ► " 

b. Illegitimacy ^ 

c. Poverty / 

d. Preferential Treatment to Redress Past Discrimihation— Affirmative Action 

3. Classifications Affecting Fundamental Rigiits 

a. Free Expression 

b. Riglit to Travel 

c. Right to Vote ' „ 

d. Right to Privacy * 

e. Non-Fundamental Rights 
Conclusion 
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4» Equal Protection 

Cases for Students 



A. STATE ACTl^Nr-Moose Lodge Np. 107 v Irvis 
(1972) 

Moose Lodge No. 107 was a private club in Harrisburg, 
Pennsylvania, which owned its own building. The lodge was 
licensed by the state of Pennsylvania to sell liquor which 
, was controlled by the State Liquor Control Board. Liquor 
was sold only in bottles by state stores or by the drink in 
hotels, restaurants, and private clubs. In Harrisburg, there 
were 1 15 places licensed to sell liquor and no more licenses 
co.uld be obtained due to the limitation set by the Liquor 
Control Boarjd. 

According to state law, private clubs with liquor licenses 
had to abide by their constitutions and bylaws in order to 
keep their licenses. The Moose Lodge Constitution stated, 
: "The membership of the lodge shall be composed of male 
persons of the Caucasian or White race above the age of 2 1 
years, and not married to someone other than the Cauasian 
or White race, who are ©C&ood moral character, physically 
and mentally normal, who shall profess a belief in a 
Supreme Being." 

On Sunday, December 29, 1968, K. Leroy Icvis, majority 
leader of (he Pennsylvania House of Representatives, was 
the guest of a member of the Harrisburg Moose Lodge. Irvis 
was refused service at the lodge solely because he was black. 

Issues for Discus-sioii 
^ 1. Should private clubs be able to select the kind of 
people they allow into their clubs as members or guests? 
Why? 

2. Was the State of.Pennsylvania participating or aiding 
Moose Lodge in its racially discriminatory practices? Why? 

3. Suppose a public school club had a membership policy 
^ "for Whites only." Should the club be allowed to use school 

classroo%.^r meetings after school? Should the club be 
allowed t6 %c the school btilletjn board to publicize club 
activities? Should the club be allowed booth space in the 
school auditorium on "Club Day" at the school? Where 
would you draw the line between privhtc discrimination and 
state discrimination? 



^< i>ecision of tht United Sl«tes Supreme Court NOTES: 
The 5tatc licensing of a private club docs not significantly 
involve the state in the difJcriminatory practices of the dub in ' ' " 

order to establish a violation of the Equal Protection 
Clause. 



Reasoning of the Court 

The Equal Protection Clause iitatcs, "*No State shall . . . 
deny to any person within its jurisdiction the equal protec- 
tion of the laws/' The Equal Protection Clause applies to 
state actions only; that is, ^^state must in some way be - 
involved in the denial of equal protection. 

Justice Rehnquist stated in the opinion for the majority 
that discrimination by private bodies docs not violate the 
Equal Protection Clause uiJpss the state is significantly 
involved with the discrimininion. He found no significant 
involvement by the state 9f Pennsylvania in the discrimina- ' 
tory priicticcs of the private lodge. He stated that the mere 
licensing of the private lodge for the purpose of selling 
alcoholic beverages in no way involved the state in fostering 
or encouraging racial discrimination because the State^ 
Liquor Control Board played no part in establishing the 
club*s guest policies nor was it a "joint partner" in the racial 
discrimination. 

Justices Douglas, Marshall, and Brcnnan dissented, find- 
ing that since the availarbility of liquor licenses was restricted 
by th<t state, the ability of black people to obtain liquor was 
bring restricted by the slate. Therefore, there was sufficient 
state action in the pattern of regulations ihfed by the state to 
control -the sale of liquor. 



WEALTH AND EDUCATIONt San Antonio Imk- 
pendant School Olstrk f v. Rodriguez (1913) 

Facts 

Public schools in Texas were funded by local properly 
taxes and grants from the state and federal governments. To 
obtain local funds for education, each school district 
Imposed a tax on property owncrf Avlthin its district. Jhm 
-funding for the schools ih each district was dependent otr the 
amount of money derived from the district property tax. 

Some Mexican- American parents with children in the 
Edgewood school district, an urbandistrict in wSan Antonio, 
Texas, sued school officials, claiming that this system of 
financing public schools was unconstitutional under the 
Equal Protection Clause. In the suit, the Edgewood district, 
the least wealthy district in the San Antonio area* was 
compared to the Alamo Height.^ district, the mo&ralTtucTTtv 
school district in the area. Edgewood was locafcd the^ 
inner city in a neighborhood with little oommcfrcial or mdm 
trial property; 90% of the students were Mcxi^i-Am^rican, 
and 6% were black; the average property value |m&r pupil was 
$5,960, and the median family income was $4,(^^Thc tax 
rate was $1,05 per $100 of property, and the district spent 
$356 per pupil. 

Alamo Heights was a prosperous, residential community. 
The schools were mostly white with only 18% of the students 
being Mexican-American and 6% being black. The average 
property value per pjjpil was over $49,000 and the median 
family income was $8,001 . The tax rate was $.85 per $100 of 
property and the district spent $594 per pupil.vBcc^use 
Alamo Heights had more expensive property, mdre money 
was available for its schools at a lower tax rate than in 
Edgewood. 

A federal district court ruled that the Texas system of 
financing public schools denied plaintiffs the equal protec- 
tion of the laws, and the Texas school authorities appealed to 
the United States Supreme Court. 



Issues for Discussion 

1. Does the Texas system of financing public education 
discriminate on the basis of wealth? Who, if anybody, does it 
disci^iminate against? Everyone, including any rich people, 
in the Edgewood school district? 

2. Docs the Constitution imply that there is a right to 
public education? At what level, if any, should such a right 
apply? Elementary? High school? College? 

3» Is the Texas system of financing public education a 
reasonable method of giving localities substantial control 
over their own schools? Why or why not? How could the 
system be improved to guarantee both local control and 
equal opportunity?, Should such improvements be the 
responsibility of the state legislature or the courts? 

4. In what ways, if any, does a child's education depend 
tipon the amount of money spent On his or her school? 



Oi^cMon the IJtilied SUkitA Supreme Court 

The'Texos sysiett^ of finttncing public eductuion dot^ not 
discriminatQ (igaiost any definable cluss of people on the 
basis of wealth and, -therefore, is not subject to strict judicial 
scrutiny. Furthermorej the system does riot interfere with 
an;^ fundamental right which is subject to strict jWutiny 
since education is not a right protected under the Constitu- 
tion, The system has a rutioniU rebitionship to the legitimate 
state purp6se of local control in the field ofcducation and 
therefore does not violate the Equal Protcctfon Clause. 

Reisoning of the ^.oxni 

This case demonstrates how the courts analyse equal 
protection problems. When the courts utmlyze an equal 
protection problem involving different treatment because of 
a ^^suspect"^ classification (clasj^ifications according to race, 
national origin, religion, of alienage) or different treatment 
interfering with the exercise of a *Tundameatar* right (the 
right to vote, right to travel right to p^rivacy, free exprcs* 
sion), a stricter test- is imposed to justify the state action 
known as the strict jud^icial scrutiny test. When the equal 
protection problem involves any other Bassification by a 
state (for example, income classifications in piiblic welfare 
regulations) the classification is judged according to a test of 
reasonableness — the rationality test. Suspect qtesifications 
are analyzed closely because of the possibility pf disc#mina- 
tory.treatraent. Classifications involving fundamental rights 
arc also analyzed closely because such rights have a constitu- 
tional basis. However, courts only look for a reasonable 
basis for other classifications made by states. 

Justice Powell wrote the opinioi\for the majority in this 
case. He rejected the arguments that claimed , there was an 
identifiable class Or people in this case Sybo were discrimi- 
nated against on the ba^s of wealth. The Justice found that 
there \^as no evidence showing that all people in the poorer- 
property districts were poor themselve;^. He also stated that 
there was no absolute deprivation of education to the pcoplfi 
in the poorer«propcrty districts. He concluded by iridicatitig 
that discrimination on thesbasis of wealtlyflone was not a 
*'suspect" classification because the ccono^n^Hy disadvan- 
taged were not treated unequally, historically, rior were they 
politically poVycrless agftinst the majority of citizens. 

Justice Powell admitted the importance of education, but/ 
found that the right to education was not guaranteed by the 
Constitution. For this reason, he held that the right to 
education was not a *^fundametttjjr right atid, therefore* the 
strict judicial scrutiny test was also inapplicable here. 

What was applicable was the rationality 4est. Justice 
P^owell held that the system of financing public edu'caUon 
had a rational relationship Ip tfie stat£*s purpose of provid- 
ing basic education to.cuch child while maintaining local 
control over the schools. HefoUt\d that the system preserved ' 
local control over the sc^^oolsbj allowing school districts-to 
determine the amq'unt of tfvxes to fund their schools. 

Justice Marshall wrote a dissenting opinion arguing that 
^'careful judicial scrutiny" shoujd be applied in this case 
based on the^ itnportancc of /the interest affected- 
education and the ^discriminatory qualities of the 



olasslfication— wealth. He would have foWd that the right 
to education was a *Tvmdaitientar ripht because of lt$ elose 
connection to the exercise of constitutionally proteeied 
rights, such as the right of free expression and the right to 
vote. Based on this important interest of education, the 
Justice applied **careful judicial jscrutiny*' in finding that the 
Texas system illegally discriminated on the basis of gfoup 
weahh, , ^ ^ ' 

NOTlES: 



•■I . 
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C SEX DISCRIIVUNATION AND THE DRAFT: 

v.. R(istker V. .Goldberg {mi) . '* 

■ ■ • 

Facts 

t>ft JjSnuafy 23, 1980, after the Sovi<^t Union invaded 
Afghanistan, President Carter ordered draft registration for 
mtUtary servifc. Pursuant to Congress' constitutional power 
**to raise and support 'Armies/' federal law'authoriz^ed the 

- ' President to require draft registration for **every male citi- 
zen*' between the ages of 18 and 26. The President recom- 
mended that both men and women be required to register 

^ for the draft, but Congress overrided the recommendation 
by passing a resolution requiring only men between ages 18 

, ^ to 21 to registbr, 

Several men subject to the draft argued that it was uncon- 
stitutional discrimination to require men, and not 
wometi, to register. The djstrict court held that the draft law 
was unconstitutional sex discrimination. The Selective Serv- 
ice System, the federal agency responsible for administer- 
ing the draft, appealed tolhe United States Supreme Court. 

f . * N, 

^ Issues for DistU9vSioii 

1 . Is it unfair to require only men to rcgistet* for the draft? 
To be drafted? To' fight in coifibat? 

2. Should men and women have the same obligation to 
serve their country? Why? 

3. Can 9 law^that treats men -and women differently be 
fpasonablc? Can it also be fair and just? Uhder what circum- 
stflances, if any, should such a law be upheld by the courts? 
When should it be declared unconstitutional? 



D^ildQ of th« Untied sUtt$ Siiprime CouH ^ 

Congress actc<l within its constitjJftiopal adthoritpn auth- 
orizing dmft' registration of men, and hot womcn.^hus thc^ 
district court decision was reversed. 

Heasoninf of the Couri ' ^ 

The Court held ^haff^ Congress was entitled to broad 
amftoruy when it considered matters regarding the national 
dcfeKse'and military affairs. The Court felt that Congress . 
was the appropriate branch of government to deal with these 
matters because the Constitution conferred this authority to ' 
Congress "to raise and support Armies*' and ^*provide and 
maintain a NaVy." The Qourt mid it was not as qualified as 
^Congress to judge militaryftoatflprs which Cqpgress had the 
machinery to Investigate aiicl examine. , - 

The Court noted that CoAgres^ had, thoroughly consid- 
ered the issue of draft registratioti (or women and that 
federal law and military policy generally excluded women . , 
from combat. Therefore.-the Court said that Congress was 
entitled to treat women differently from men for purposes of 
draft registration, since the purpose ofvrcgistration wa^ to 
prepare for a draft of combat troops. 

Justice Marshall dissented along with Jastices/Brtnnan 
and White. In Justice Marshall's opinion, the drift- laws 
excl)jded women from a ^'fundamental civic obligation/' 
military service to protect the national defense. Justice Mar- 
shall would have an equal protection analysis finding that 
the different treatment of men and women on the basis of sex 
wtt)s not substantially related to the achievement of the 
important governmental objective of maintaining a ipilitary 
force. He found that the registration of women Would not ' 
detract from the draft, since the piilitary did not need com- 
bat troops only but other vital services which women could 
provide. 
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D. FUNDAMENTAL RIGHT^CVo/Zre Departmem of 
Chl^aso. V. Mosley ( 1 971) >^ 

J!h>cts \ r\ 

For some seven months, Eart Moslftv^^ federal postal 
om(itloyj5e^ conducted a peaceful ^f^^w^l^P^^ of 
Jonei High School in Chicago. During ^ bl Q phcm 
would walk alot^g the public sidewalk carm^^ a sign which 
/ stated, **Jones High School practice's black ^scrimination. 
Jonot^ fiigh School has a black quota." 

Ther^after^ a municipal ordinance was enacted in Chi- 
cago in March, 1968 declaring, 

**A person commits disorderly conduct when he 
^ . knowingly . . . (i) -Pickets or demonstratcj} on a 
public way within 150 feet of any primary or 
^ secondary school building while the school is in 

.session and' one-half hour before. the school is 
in session and one-half hour after the school . 
session has been concluded, provided that this 
subsection d oes not prohibit the peaceful picket- 
ing of any school involved in a labordisputc. . . 
The ordifumce was to become effective on April 5. In the 
meantime, Mosley called the Chicago Police Department to 
find out how the ordinance would alTect his picketing, and he 
was told that he would be arrested if his picketingcontiniied. 
On April 4, Mosley stopped his picket. Later, he challenged 
the constitutionality of the ordinance iij a suit against the 
ChicagQ^ Police Department, 

Issues fpr Discussion 

1. What equal protection problem is created by the 
ordinarfce? 

^ 2, Does it affect kny important rights derived from the 
Constitutmn? Which rights? 

2, Whatjrights derived from the Constitution are e^uitled 
^ to equal prf)tection by the states? The right of free expres- 
sion? The right to vote? Are there rifehts not mentioned in the 
Constitution that are ;entitled to equal protection by the 
states? The right of privacy? The right to travcl?The right to 
education? 



Decision ot th« United Stttet Supreme Court 

A municipal ordinance that treatg some picketing differ- 
ently from others creates an impermissible distinction 
, alTecting the fundamental right of (nt expression thereby 
violating the Equal Protection Clause. 

***** / 

Reasoning of the Court 

Because the ordinance excluded labor picketing from the 
prohibition on picketing near schools^h* Court held that it 
made a classification aQTccting the fundamental right of free 
expr^sion guaranteed by the First Amendments By creating 
an exception for labor picketing, the Court found (hat the 
ordinance was treating some picketing differently from oth- 
ers because of the content of the message on the picket sign. 
(For example, the ordinance would' allow a picket sign 
stating. ''Jones High School is unfair Co labor/' but would 
prohibit a picket sign stating, Jones High School is unfair 
- to black people.") The Court rejected the claim that the city 
, was serving a substantial governmental interest by attempt- 
ing to prevent disruption at its schools. The Court noted that 
there was no showing that peaceful labor picketing was any 
different than peaceful nonlabor picketing nor that nonla- 
bor picketing waj more disruptive J:han labor picketing. The 
Court emphasized that it was the discrimirmtion based on 
the content of the picket that was prohibited by the Equal 
Protection Clause. y 




JE, AFFIRMATIVE ACTION: Regents of the VrvversUv 
of California v. ISakke ( t978) 

Ficts ' 

In \9m, ihe Univcfsily of Calilornia at I^is Medical 
School opened with m entering clas\^ of 50 students 
(increased to lOO students in 197!), of whichS $tudentij\vcre 
Asian, but no students were black, Mexican-American, or 
Nati\x AmcriGan. The next year, the school started a special 
admission program to increase representation of disadvan- 
taged students in ihe medical school, ^ 

In f973> candidates for the special admission program 
indicated whether ihey were "cconomiaally andVor educa- 
tionally disadvantaged'^ of members of a'^minority group," 
which according to the spinal admission committee were 
black^s, Mexican-Americaris, Asians, and Native Ameri- 
cans. In 1974, the only categorization used was membcrof a 
''minority group. 

Candidates for the special admission program were 
judged by a special admission committee. Candidates for 
general admission were judged by the school's regular 
admission committee. Both committees judged candidates 
by looking at their scores on medical school entrance exami- 
nation and grades in college. However, candidates for gen- 
eral admission had to have at least n *'C+'* grade average 
from college to be considered for admission, CandidatcsCor 
the special admission program were considered for adnlls- 
sion even if they had below a "C+" average. Sixteen posi,- 
tions out of 100 were set aside for special admission. From 
1971-1974, 63 minority students (but no white applicants) 
^ were admitted through Special^admission. and 44 minority 
students were admitted through general admission. 

•Bakke, a white, male applicant, applied twice in 1 973 and 
1974 for general admis(sion into the school but was rejected 
under the general admission program. In both ;fears Bakke 
was rejected, applicants under the special admission pro- 
gram had lower grade point averages and lower medical 
school entrance test scores. 

Bakke sued the University, ai'guing that the special admis- 
sion program operated to exclude him on the basis of r*^ in 
violation of thq£qual Protection Clause and Title VI of the 
1964 Civil Rights Act, which prohibitedihe exclusion of any 
person on the ground of race,color» or national origin from 
participation in a program receiving federal financial aid. 

Issues for Discussion ^ 

1 . ^therc any relationship between high grades and high 
test scores and being a good medical schooJ student and a 
good doctor? 

2. What reasons, if any, justify a medical school's admis- 
sion practice ^f-givij^ special consideration to an appli- 
cant's ethnic baeHjbund? An applicant's sex? An 
applicant's eponomi^ackground?. If such a consideration 
was used, what benefits tnig'^ht be gained by, the school? By 
'ithc medical profession? By society? 

3- If nunorities and Women arc underfeprcsented in med- 
ical schools and the medicaTprofession beef use of past 
racial and sexual discrimination, could their representation 
be jndrcased in this field without racial or scxtial classifica- 



tions? If such classifications are used to increase minority 
'and female reprosc(i(^Jtion, should such classifications be 
judged in the same mariner as a law which prohibits black 
people from using the mm pubjic rcstrooms as white peo- 
ple'? Why? 

4. Suppose you \wre an admission officer at the Davis 
medical school and Assigned the job of increasing the repre- 
sentation of qualified '^disadvantaged'' and ^'minority*' stu- 
dents at the school, WoiHd you u.sc a method like the Davis 
speciftl admission program? If so, what changes or improve- 
ments would you make? How would you define **disadvan- 
taged applicant'* and '^n^inority applicant?*' Can you avoid 
the use of racial classifications in your job? 

\^ NOTES: 
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Declilon'of the VnHt4 Simtt$ Supreme Court * 

The Davia spcciaj admission program is unlawful under 
Tide VI of the 1964 Civil Rights Act and the Equal Protec- 
tion Clause. However, the race of an appHcant^can be considr- 
ered in the school's admission process. 



Reasoning of the Court 

In an unusual grouping of many separate opinions by the 
justices of the Court, it was Justice PowcU's opinion which 
represented the final decision* Justice Powell sided with four 
other justices (Stevens, Burger, Stewart, and Rehnquist) in 
holding the Davis SRpciall admission program was illegal and 
that Bakke was entitled fo admission to the school. He then 
sided with the other four justices (Brennan, White, Mar- 
shall, and Blackmun) in holding that the race of an applica- 
tion could be considered in the school's admission process. 

Justices Stevens, Stewart, Rehnquist, and Chief Justice 
Burger believed that the Davis special admissroh program 
violated Title VI of the 1964 Civil Rights Act because Bakke 
was excluded from participation in the Davis special admis- 
sion program simply on the ground of his race. 

Justice Powell believed the constitutional issue of equal 
protection had to be addressed since Title VI followed the 
C(JnstitutiqnaKstandard of equal protection. He found that 
the,,E)|avis special adniission progranni involved classifications 
based on race and, therefore, was^ sul^cct ig strict judicial 
scrutiny^Thus the tjcxt issue for th^ Justice was whether a 
compelling state interest justified the use of the racial cla^ssi- 
fications. He found that there was a compelling state interest 
for the school in attaining a diverse student body, which 
would encourage a wide-tanging exchange' of ideas in the 
school. However, Justice Powell believed that the Davis 
special program infitt«^ssibly violated the rights of Bakke 
and that the progj^^^Mpo^ ^he least restrictiv^c yiethod to 
attain diversity. ^PyRc D|^s orogram only^ooked at 
the race of an applicant in attainmg diversity. Justice iPowell 
looked at other' alternatives that considered the race of an 
/applicant along with other factors such as unique talents, 
leadership potential, and ability to communicate with the 
popr.^Thus, he spoke approvingly of programs that consid- 
ered the race of an applicant as one factor among many 
others. 

Justices Brennan, White, Marshall, an^d Blackmun 
agreed with Justice Powell that the race of an applicant 
could be taken into account in the university admission 
process* These justices wanted to make it clear that affirma- 
tive action progratns using racial standards were approved 
of by at least a majority of the Court. Justice Brennan, 
writing this opinion concurred in by the other three justices, ' 
also would have approved of the Di^yi^- special admission 
program as a method of serving-^the important goal of 
correcting past ra9ial discrimination in the American^ 
society. He argued that setting aside a certain iuimber of 
^ seats for qualified minority applicants was no different 
from allowing the wee of an applicant to be considered in 
admission dec^lsions where race was given special 
consideration* .* 
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A, INTRODUCTION 

Tho Equal Protection Clause of the Fourteenth Amend- 
mont states, mm 

'l^o Strfte shall rTueny to any pcr:ion within its 
jurisdiction' the equal protection of the laws^V 
constitutional provision mandates the equal treatment 
by the states of one citizen in relation to anothercitizcn. The 
clause applies to the states only. Consequently, a case 
involving equal protection requires some form of state 
action. The federal government is prohibited from denying' 
equiitj protection to citizen^s under the concept of due process 
in the Fifth Amendment. 
Once state action is shown, the analysis of equal protec- 
^ tioli problems moves to the type of review to be givetf the 
vanous issues. The traditional review of different treatment 
^ by statc^ governments involved a minimal scrutiny 
^ standard— the rational basis test. If the different treatment 
by the state had a rational basis, then such state action was 
valid.. Later, the analysis included a higher level of review 
the strict scrutiny standard. Here, when discriminating 
treatment by the stutc was deemed suspect or when it 
affected fundamental rights, courts required compelling jus- 
tification by the state in order to be held valid. AUhough the 
analysis is not as rigidly applied as it is sometimes made out 
to be, the courts attempt to adhere to its broad framework to 
resolve equal protection issues. Since the concept of equal 
^protection itself demands a balancing of competing inter- 
ests, this area of the law often involves the most problematic 
yet fascinatjng\issues. The repercussiops from the judicial 
resolution of these issues frequently create major social 
policy shifts throughout society. ^ 

B. THE STATE ACTION REQUIREMENT 

State action is clearly involved in a case arising from a 
Stat* statute, local ordinance (since cities and towns are 
created by the States), or actions of state government offi- 
cials or agencies. Furthermore, state action is found in three 
other instAnccs — cases involving private performance of - 
publ^^ functions, cases where there is significant state in- 
volvement in private activities, and cases involving state 
enforcement or encouragement of private discrimination. 
Here, arguably, private Conduct is subjected to equal protec- 
tion scrutiny because the state in some way aided and abet- 
ted private discrimination, Although the connection 
between different treatment and state action is more 
strained in these instances, the courts haV nevertheless held 
that they involve the necessary state action. 

1. I^riviite Perforiiiiiice of Public Function* 

In Nixon v. Condorh 286 U.S. 73 (1932), the Supreme 
Cou^t ruled that state practices by a private political party 
denying black people eligibility to vote in political party 
primaries were unconstitutional. In/Condort, the Deiifio- 
cratic Party of Texas adopted* a ro/olution pursuant to a 



state statute whi(;h allowed the party\s executive committee 
to determine thcritVembership rules for the party. The resolu^ 
tion excluded black people from participation in the party 
primary, The Court fout\d thi.s pmctice to be a state action 
under th^ Fourteenth Amendment because the political 
party was not acting in matters of merely private concerns 
but in matters of high public interest. 

In another case, Evaiis v. Newfotu 382 U.S. 296 (19/>6), 
the Court found state action in the private operation of a 
public park once maintained by the local government, A 
local resident gave the city of Macon. Oeorgia, a piece of 
land for use as a park for white people only. The city had 
been tt^istee of the park but was later rcplaccd^By private 
trustees. The Court founjd state acti^on based on the facts 
th'&t thacity managed and maintained the park. 

2. Significant State lnvolvciucnt In Private Activities^ 

\u Bunon v. Wilmington Parking Authority, 365 U.S. 71 5 
(1961), the owners of a private restaurant admitted that they 
refused to serve black patrons. The restaurant ^vas located in 
a parking iacihty oWned and operated by the Wilmington 
Parking Authority, a state agency in Delaware. The agency 
leased the restaurant facilities to these private parties. The 
Supreme Court found sufficient state action constituting a 
denial of ^qual protection because the state was involved in 
the private discriminatory conduct to a ^^significant extent.** 
Significant state involvement was found based on the facts 
that tlie restaurant was an inftghil part of the pu<>licly 
owned building, and mutual benefits were conferred to each 
in the form of added business for the parking facility and 
convenient parking for the restaurant's patrbns. Thus the 
state became a "joint participant" in the private discrimina- 
tory conduct. 

However, the Court found no state action in a case involv- 
ing a private lodge licensed to serve alcoholic beverages by a 
state liquor control agency. Moose Lodge No, 107 v. Irvis. 
407 U.S. 163 (1972) (included in Cases for Stucj^ts). A 
black guest of a member of the lodge was refused service at 
the lodge, and the guest challenged this practice, cla^jgniing the 
licensing of the lodge by the state ^Constituted state action 
under the Equal Protection Clause, The Court first noted 
that the distinction between a privatp action and a state 
action would become non9)(fistent under the Equal Protec- 
tion Clause if every private entity was subject to it becAuse 
the entity received any benefit or service frotn the state, The 
Court then distingfiished this case from Btnton, finding no 
lessor-lessee rel|jdonship nor public setting her^.The Court 
stated tliat there was no joint venture here between the state 
and the lodge \Which was, therefore, involved in purely 
private conduct .\ > 

3. State Enforcement or Encouragement of l^Hviite 
Discriminatioln 

Prohibitive actions' under the Equal Protection paW 
also Includes state enforcemertt or encouragement of private 
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/mcial iliscrimination. In Shelley v. Kraemer, 334 U.S I 
/(1948), nc^ighborhood property owWrs entered into an 
/ agreement providing that occupancy of their separately 
/ owned property would be rcjJtncttd to white people only. A 
/ state supreme court ordered a state trial cou>t to cnforc&xc 
/ agreement against a white resident of the neighborhood wno 
sold his property to a black person. The court reasoned that 
the racially restrictive covenant was a private agreement not 
subject to the mandate of equal protection. Although the 
United States Supreme Court agreed that the covenant by 
itself would not violate the Equal Protection Clau.se because 
it involved private conduct only, it held that state judicial 
enforcement of such agreeruents involved ?tatc action pro- 
hibited by the Equal Protc<HWfi Clause. 

In Reiimm} v. Mulkey\ 387 U.S. 369 (1967), the Supreme 
Court struck down a state law that gave private citizens the 
right not to !?cll or lease property to whomever they chose. 
The law wbs adopted in response to sc^al recently enacted 
state fair housing laws. The Unite^cJ Smtes Supreme Court 
followed the reasoning of the California Supreme Court 
which also held the state law invalid. The CalifcSrnia court 
had looked to the intent of the state law, noting that it was an 
attempt to overturn state anti-discrimination laws and 
establish a state constitutional right to privatdy discrimi- 
nate. The California court, with the United States Supreme 
Court agreeing, emphasized that adoption of the state law 
would put the state in a position^ of encouraging private 
discrimination. Sucft'encouragement of private discrimina- 
tory conduct was held to be state action and thus psfohibitcd 
under the Equal Protection Clause. 

e LOW-LEVEL SCRUTINY-^THE RATIONAL BASIS 
STANDARD 

Equal protection requires that states maintain an equaUty 
in thei^ actions regarding a variety of affairs. Following the- 
adoption of the Fourteenth Amendment, the courts it^cog- 
nized that the various issues involved in classificAtions 
affecting economic and social affairs could not be resolved 
in the -same manner as the difficult issues involving racial 
^classifications. In regulatii||^cont^ic and social affairs, the 
1 courts felt that the stat* wcrre entitled to more deference in 
managin^ich activities: Therefore, in this sphere of Jovcrn- 
mentaJ acti^ity^ state actions were entitled to a%^i<lrlying 
presumption of legitimacy. From this background, the 
courts developed a minimal scrutiny standard of review 
based on a noti^of rationality. Primarily rcgaixling eco- 
nomic and social affairs, the rational basis standard stipu- 
lated that classifications made by the stales had to be 
rational and further a proper governmental purpose. 

The first case to apply ^he rational basis standard in 
striking down arbitrary classifications made by state legisla- 
tion was Gulf. Colo. AS. E R^v. E/fe 165 U.S. 150(1897). 
Here, a state statute singula/ly allowed for the recovery of 
attorney fees in successfuliiiits against railroad companies. 
A railroad company, which lost a suit and was ordered to 
pay attorney fees, challenged the legislation. The Supreme 
Court, noting that corporations are considered '^persons'' in 
law, held that classifications made by state legislatures could 
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not be arbitrary but must be ba?ied upon **som.e reasonable 
ground -sonic difference which bears a just and proper 
relation to the attempted classification." The Court thus 
overturned the state statute holding that there was no 
rational basis for singularly penalizing railroad companies 
regarding the recovery of attorney fees. 

Although Gulf applied the rational basis standard to 
ovcriurn state legislation, most cases decided under the 
standard upheld the constitutionality of the legislation chal- 
lenged on equal protection grounds. A good exan)ple of this 
trend was in Undsley v. Natural Carbonic Gas. 220 U.S. 61 
(1911), which upheld a state statute prohibiting the pumping 
of water containing carbonic gas from wells drilled in rock 
but allowed thfc pumping of water from other wells. Ilie 
Court's opinion laid out the rational basis test. $tating(l) the 
exercise of a state*s police power was subject to wide discre- 
tion and only prohibited when the state action had no 
reasonable basis and was purely arbitrary, (2) the rational 
basis standard did not demand equality made with 
"mathematical nicety," (3) the burden of showing irrational- 
ity was on the party challenging the slate actiOn. 

In modern times, another area where the rational basis 
standard has been applied is in the economic regulation of 
public welfare programs, In United States Department of 
Agriculture v. Moreno. 413 U.S. 528 (1973), the appellees 
challenged the constitutionality of a section of the Food Stamp 
AcMvl^ich excluded from participation any hous<;hold con- 
^/taming an individual who is unrelated to any other member 
of the household. The appellees argued that this section 
created art unreasonable classification betw^^n households 
of related persons and households containing one or more 
unrelated persons. The government argued that the section 
\yas intended to make "hippy'' communes ineligible for 
assistance and to prevent fraud in the program. The Court 
first found that there could be no legitimate governmental 
purpose in singling out a socially unorrtio4ox group for 
unequal treatment under the Act. The Court then said that 
the denial of assistance to otherwise eligible households 
containing unrelated members did not "constitute a^rational 
effort** to prevent fraud in the program because in practical 
operi^tion the exclusion would affect only those persons 
"who arc so desperately in need of aid that they cannot even 
afford to alter living arrangements so as to retain their 
' eligibility." Although the Court here expressly applied the 
rationahbasis standard to the equal protection issues pre^. 
sentcd^ it appears that the standard contains sufficient flexi- 
bility to supply the courts with authority to accept or reject 
statutory classifications based on a broad notion of rational- 
ity. In sum, to uphold a laAv or regulation under the rational 
basis standard, the State merely has to show some reasona- 
ble basis for the classification that will accompHsh a legiti- 
mate government purpose. 

D. HIGH-LEVEL SCRUTINY-THE STRICT- 
SCRUTINY STANDARD 

As tile equal proteptiori analysis developed, certain classi- 
fications made by the states were subjected to a higher form 
of scrutiny by the courts. This strict scrutiny standard was 
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applied to these classifications became they inherently 
undermined equal proccclion. The courts employed this 
.standard where the sute action involved a ''suspect classifi- 
cation** or a classification affecting a '^fundamental right." 
.Such an action would only be valid if it-was necessary to 
promote a "compelling;' state interest and it was th^ Icasj 
burdensome alternative available to advance that int<m«u 
As with the rational basis standard, rigid application of Ih 
strict scrutiny standard has.not been possible because 6f 
intricate tiaturc of the issues involved. 

^ Suspitct Cliissiflciition!» 

Classifications Mivolving race, alien status, national 
origin, and religion have generally been treated as "suspect," 
thereby requiring the strict scrutiny standard of review. 
Variations in the application of* the strict scrutiny standard 
to thesife classifications can be obscn^ed in Supreme Court 
decisions discussed below, particularly regarding nice and 
alien status. 

a. Kjicc ^ 

(1) Racial Discrimination in General 

Because of the continuous problem of racial dis^nmina 
tion in American society after the end oj'slavcry, many equal 
protection cases deal with state policfes that discriminate 
against black people. Sf rainier v. Wesi Virginia, KM) U.S. 
303 (1879), was the first Supt^eme Court^casc to hold that the " 
Equal Protection Clause was violated by a state law tluit 
discriminated on the basis of race. Here, the slate statute 
provided that only "^hite male persons'' would be assigned 
Jury service. In a coristitutional ch'kllengc to the statute, the 
Court said that .the law amounted to a denial^ of equal 
protection to black people. The case of Yick Wo v. Hopkins. 
118 U.S. 356^<I886). involving*"the di.scriminatory adminis- 
tration of state laws against Chinese people, "made it clear 
that the Equal Protection Clause protected all races of 
people. 

In spite of these initial decisions, the Supreme Court in 
1896 created the "separate but equal" dbctrirte authorizing . 
racial segregation Jn Plessy w Ferguson, 163 U.S. 537 
(1896). In this case, a Louisiana statute required all railroads 
to provide "separate but equaP accommodations for white 
and black passen^gers and imposed a criminal penalty on any 
passenger insisting on accommodations in the area of the 
other race. The Court upheld the statute stating ttTlit the 
Equal Protection Clause was not intended to abolish all 
racial "distinctions'* nor enforce "sociaK'^s opposed to po- 
litical equality, thus racial segregation had the force of law 
for almost sixty years until the Supreme Court decision in 
Brown v.. Board of Edtuation, 347 U.S. 483 (1954). infra, 
struck down the "separate but equal" doctrine. 

In Loving v. Virginia, 388 U.1S. 1 (1967), a case involving 
an equal protection challenge to a state law prohibiting 
interracial marriages, the Court discussed the modern adap- 
tation of the strict scrutiny standard. The Court found racial 
classifications to be inherently suspect and, therefore, subject 
to the *'most rigid scrutiny/' The Court said that if the racial 
classification was. not necessary to the accotnplishmeiu of 




.some pertnissible state intei^cst independent of a racially 
discriminatory purpose, then it was invalid. 

In Washin-gion v. Oavi.w 426 U S' 229 (1976), plaintiffs 
clauned that an entrance test for a police training program 
^had a racially discriminatory impact. However, the Court 
' said a showing that the state action (the^entrance test admin- 
istered by the state) adversely affected members of one race 
more than other}; would not he sufficient to prove a Violation 
of the Equal Protection Clause. To violate the Cbnstiiution, 
the Court held that the plaintiffs must show that the state 
intended to discriminate. 

(2) School Desegregation 

The fii^l area of attack against n^cial discrimination was 
education. In Brown, supra, the Supreme Court invalidated 
state-imposed racial discrimination in public schools. Not- 
ing the importance of education and the detrimental effects 
racial segregation had on black cttildren, the Court said/ 
"We conclude that in the Held of public education the doc- 
trine of \scparate but (^uaF has no place, Separate educa- 
tional facilities are inhcrcntlj imequal." In Brown v. Bohrd 
^ of Education (Brown II), 349 U.S. 294 ( 1955), the Court left 
the task of desegregation of public scho6l^ to the lower 
federal courts. Because of the resistance to desegregation, 
(he process was slow and to this ib\y remains a source'of 
controversy. 

In Swann v. Charlotte- Mecklenburg Board of Education. 
402 U.S^ 1 (197 1 ), the Supreme Court agaih entered the pro- 
cess to press for speedier desegregation of Tduar school sys- ' 
terns. These j|lhoot s)Mems were primarily located in the 
South where state-imposed desegregation created many 6ne- 
race schools; The Court held that in these ''dual" school sys- 
tems the racial cAnposition of the schools could be taken into 
account in determining the remedy fqr desegregation. The 
Court also ruled that bus transportation and the^signment 
of students on the basis of their race could br^tilized to 
desegregate these school systems. 

In the North and the West, most states had not mandated 
segregated ''dual" school systems as a policy. Nevertheless, 
as a result of "unofficiar local policies and residential pat- 
terns, segregated schools existed in many areas. Most current 
school desegregation cases involve school systems of this 
type. In Keyexv. School District, IVo. /. 413 U.S. 189(1973), 
the Supreme-Court stated that Undej(;the Equal Protection 
^ Clause a complainant would have to prove that segregation 
in the scho61s wa? the result of the intentional acts of the 
School authorilies,>ut such a iShowing of intentional segre- 
gation in a substantial portion of tho schools would support 
a presumption that the sch6ol district was operating a 
''duaP' system as in 5'Mwm.^\nothcr problem in desegregat- 
ing these schools was the entrenchment of segregation 
caused by "while flight**~re.sidential movement of white 
people to suburban school systems creating more and more 
[predominantly black Orban schools. In Milliken v, Bradley, 
418 U.S. 717 (1974), a f^dfcral district judge found that 
school authorities in Detroit, Michigan, maintained a policy 
of segregation in the ^schools. Because the Detroit school 
system was overwhelhiingly black, the judge ordered a deseg- ' 
regation plan involving Several suburban school districts. 
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The Supreme Court held thai the federal district court could 
not order such a plan unless it was shi^wn that Ihc racially 
discriminatory acts of the state or suburban school districtJ; 
had been a substnntuil cause of the mterdisit ici .vegr*8ftliot\. 

Other recent Supreme Court cases have discussed reme- 
dies to desegregate the schools. In Pasadena City Board of 
Education v. Spanf^ler. 427 U.S. 424 (1976). the Court said 
that lo>*'er court desegregation orders cannot require the 
annual adjustments ^of the racial mixture of pubhc schopl 
student populations. Two recent cases, Dayton Board of 
Education v. Brinlctnan, 443 U.S. 526 (1979) and Columbus 
Board olEcbication v. /*m/r*.-443 U S. 449 (1979), held "that 
systemwide relief in a school district was appropriate if the 
district's school board deliberately segregated a substantial 
portion of the school district in the past because a prcsump- 
tion would be made that the current segregation of the 
^ schools resulted frlSm past school bx)ard policies. 

b. Alien Stitiis * 

As with race, the courts have held that alien status is a 
suspect classification subject to the strict scrutiny standard 
of review. In Sugarman v. Dougall. 413 U.S. 634 (1973), a 
state law excluded all aliens from competitive civil service 
employment. The Supreme Court stated that^oindcr the 
strict scrutiny standard, classifications based on auM) status 
were i)crmissible only if necessary to achieve a substantial 
interest and must be narrowly confined to the achievement 
of that interest. Here, the Court said that the state law could 
not withstand ^his scrutiny because the la w was too broad in 
application and unsupportabic by any , substantial state 
interest. However, the Court qualified its ruling statitig that 
certain appropriately defined positions within the state civil 
service could be lifi^ited to a qualification of citizenship. The 
Court relied on this qualification in Foley v. Conrjelie, 435 
U.S. 291 (1978), to uphold a state statute that excluded 
aliens from becoming state police officers. The Court rea- 
sotted that the state had a legitimate interest in limiting this 
employment because the officers directly participated in the 
execution of public P]^*cy. 

Even though the courts have treated alien status as a 
suspect classification like race, it appears that the substan- 
tiahty of the states' interests regarding classifications based 
On alien status can be found in instances where similar 
reasoning would be unacceptable regarding racial 
classifications: <y ^ 

2, Pirtbliy Suspect CItssificiitions 

Because of vacillation in many court decisions, some 
classifications must be categorized as partially suspect clas- 
sifications, sometimes subject to high-level scrutiny or some- 
times subject to a lowerievel scrutiny. Such classifications 
are sex, legitimacy, 'and wealth. - 

I, Sex 4i' 

The court decisions involving classifications based on sex 
indicate the difficulties the courts have had in applying a 
strict scrutiny, rational basis, or other stiandard of review to 
these classifications. In Reed v. Reed, 404 U.S. 7 !( 197 1 ), the 
Stiprem? tourt invalidated a state Statute which provided 



that when two individuals were othcrwigeequally entitled to 
appointment as administrator of an estate, the male appli-* 
cant was to be preferred to the female. The Court seemingly 
applied the rntioiml basis standaixl here stating that this 
classificatiotn based on sex had to be reasonable and not 
arbitrary and must have u "fair and substantial relation to 
the object of me legislation," Although the standard applied 
here was not the traditional formulation of the rationality 
test (since it called for a substantial rather than rational 
relationship between the classification and the governmen- 
tal objective), the Court nevertheless said it wasyff^lying a 
rationaUty test. 

The Cart's decision in Fronnero v. Richardson, 41! 
U .S. 677 ( 1973), aroused more confusion. This case involved 
a federal JUatute which allowed a male member of the anncd 
forces to claim his wife as a dependent whether or not the 
Y(\{c was dependent on the husband forsuppbrt, but allowiJd 
n female member to claim her husband as a dependent only 
if he in fact was dependent on her for more than half of his 
support. Justice Brenjiwi wrote the plurality opinion, in 
xwhich three of thejusticc5concurred, statingthat **classifica- 
lions hased upon sex, like classifications based on racc,^ 
alienage, or national origin are inheremly suspect, and must 
therefore be subjected to stVict judicial scrutiny.'* Justice 
Brennan Todnd Jhat the classification, being '^inherently 
,5iispcct" could not be justified by the government on the 
basis of "administrative convenience'' under the strict scru- 
tiny standard. In a concurring opinion by Justice Powell, 
joined by two other justices, he objected to the use of the 
strict scrutiny standard, noting that sex was not a suspect 
classification. He argued that the rationality test of Reed 
invalidated the statute here and found no support for the 
view^that sex was a sus|>cct classification. 

Since a majority of the justices would not agree that sex 
was a suspect classification entitled to strict scrutiny, Justice 
Brennan in Craig v. Boren. 429 U.S. 190 (1976), urged the 
Court to adopt an intermediate standard applicable to clas- 
sifications based on sex. Craig involved a state statute which^ 
prohibited the sale of 3.2% beer to males under age ft I and to 
females under age 18. A male challenged the constitutional- 
ity of the law, claiming it constituted a denial of the eqyal 
protection to males 18-21 years of age. In another plurality ' 
opinion by Justice Brennan, he argued that classifications 
based on sex were ^'subject to scrutiny [but not strict scrut- 
iny] under the Equal Protection Clause." However, the| 
justice tnade it clear that under this standard such classifica- 
tions would ortly be upheld if they served "important* 
governmental objectives*' and were**substantial!y fclated to 
achievement of those objectives." In other words, to justify 
such classifications, more than a rational basis would have 
to be shown. Hence, the intermediate standard—something 
less than strict scrutiny but something more than 
mtionality^was stated for the first time. Justice Brennan 
found that the classification employed by the statute here 
was not substantially related to the achievement of impor- 
tant governmental objectives because there was no ^roof 
that the statute enhanced traffic safety, as was argued by the 
state. 
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In the ca.sc of Orr v, Orr. 440 U,S. 268 (1979), a slate 
statute ttlloWcd «\vard.s of alimony to women but not men. 
In JiKsticc Brcnnan's majority opinion, he again applied the 
intermediate level of scrutmy stating thai the chissificalion 
wfts not substantially related to the achievement of impor- 
tant governmental objectives because it Used sex as u **proxy 
for need*' and was stereotypic in assuming that ^omen need 
**spccial protection/* 

Recently, the issue of sex discrimination arosain the draft 
registration case, Rostker v GoUIberg. 448 U S 1306 
(1980) (included in Cases for Students)^ Pursuant to Con- 
gress* constitutional power "(o raik and support Armies" 
and "provide flndinaintain a Navy," Congress rejected Pres- 
ident Carter's recommendation to have both men and 
women register for the draft and passed a resolution provid- 
ing that only men between ages 18 to 21 register. The, 
Supreme Court held that Congress acted within its constitu- 
tional authority in authorizing draft registration for men. 
and not women. The Court heldlhat Congress was entitled 
(0 considerable deference ii^military matters because of the 
expres.s prcseriptioain the Constitution and the Court's own 
mcapacity to effectively review national defense matters. 
Relying on federal laws and military policy excluding 
women from military combat .ser\Hce, fhe Coui1 said that 
Congress was entitled to treat women differently' for the 
purposes of draft registration, since the purpose of registra- 
tion wa^ to prepare for a^draft of combat troops. 

Justice Marshall filed a di.ssenting opinion stating that he 
would have applied the tnternlediate standard from Craif^. 
supra/io this case. He found that the sex classification was 
not substantia lly related to the achievement of the impor- 
tant objective of maintaining a military force. The Justice 
said that registration of women would not detract i\om the 
draft, since military needs were not solely for combat 
services, 

Thi,< developing intermediate standard of review in the 
equal protection'analysis has been accepted by a plurality of 
the Court. Whether thi,s standard is to be wholly accepted as 
part of the equal protection analysis will be detennined in 
future decisions. But many of the justices have argued for its 
"adoption incases involving affirmative action anddassifica- 
tion^ based on sex, legitimaci^; and wealth. 

b. Ulegitimacy 

How the Court will review classifications according to 
legitimacy is another area in which thfc standard wavers. In 
Levy \\ Louisiana. 391 ,U.S. 68 (1968), a state statute 
excluded illegitimate children from maintair]/ing wrongful 
death actions on the bms of their parent's death. The Court 
clearly attempted to employ the rational basics standard in 
striking down the state sti^tute here bn^sp^e of the invid- 
ious nature of classifications based on legitimacy. In 
Mathews v. Lucas. 427 U.S. 495 (1976), a provision of the 
Social Security Act made certain illegitimate children eligi- 
blcjfor benefits based on their dependency if it was shown 
that the deceased wage-earner was the child's parent and, at 
the time of his or her dpath was living with the child or was 
contributing to the child^s support. This showing was not ' 
rtecessary for othfer children because dependency was pre- 
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sumed. riic Couw first rejected application of the strict 
scrutiny standard here, instead applying a nuionality stand- 
ard 1 he Court fouiid that the purpose of the provision was 
to provide assistance. based upon the dependency of the 
child .Since the classification concerning illegitimate child- 
ren was reasormbly related, as an adminisfrative conven- 
ience, to (he determination of dependency, the court found it 
valid. But then, the Court talked of substantial relation 
between the piirp^ of the provision arKl the Classification 
indicating that mort judicial scruliny may be called for than 
in the traditional rationality test. 4 

e. Poverty 

Is poverty a suspect classification? In the important ca.se 
ol San Anfotui) Independent School District v, Rodriguez. 
411 U.S. 1 (1973) (mchided in Cases for Students), the 
iy>pellccs challenged the Texas method of public school 
financing on the basis that cxpenditurcs per pupil varied 
between school districts so that expenditures in low tax base 
districts were much lower than expenditures in high tax base 
districts. .Justice I^)wcirs opinion for the majority rejected 
the challenge on account of wealth discrimination,' noting 
that there was no class Cfideotifiably poor persons discrimi- 
nated agam.st under the system. Therefore,, no suspect classi- 
fication was found requiring strict scmtin);^y the Court. In 
a dis.senting opinion by Justice Marshall, he believed the 
issue was discrimination on'the basis of group wealth and 
that "careful Judicial scrutiny" of such a classification was 
necessary. Here, such scrutiny showed that the classification 
bore no relationship to j*ie important governmental inter- ^ 
csts of education. 

In sum, the Court has indicated some characteristics uti- 
lized in determining the "suspectness" of the classifications 
discus.scd above. In Frontiero, supra, concerning sex-based 
classifications, Justice Brennan looked to the visibility and 
immutability of the classification. In Rodhfjuez. supra. 
involving wealth discrimination, Justice Powell noted a 
number of characteristics that typify the "traditional indica 
of suspectness" is the cla.ss "saddled with di.sabilitics," 
"subjected to a history of purposeful unequal treatment,'' 
"relegated to a position of political po\verlessne.ss " or in 
need of "protection from the majoritarian political pro-, 
cess." Finally in Mathews, supra, regarding classifications 
as to legitimacy. Justice Stevens' dissenting opinion looked 
at the customs and traditions i^sed to justify invidious 
classifications; . ' . 

Preferential Treatment to Redress Past Discrimination-- 
Affirmative Action 

It is a fundamental principle of the law that "where there 
has been a wrong, there nnisfbc a remedy.'' What remedies 
are to be designed for societal wrongs (past discrimination, 
segregation, unequal opportunity) committed against 
groups of people?' Will such remed ies include classifications 
which unconstitutionally in'fri;\gc on the rights of other? The 
controversy surrounding affirmative action ^nd other anti- 
discrimination programs has involved such issues. 

These issues have arisen in cases involving federal laws 
which granted some Nafive Americans a preference in 



cmploymcat ^ the Bureau of Indian Affairs (approved in 
A/o.c(Off V. hiancarl 417 U.S. 535 (I974)~prefcrcncc rea- 
sonable because ''political not nicior* and furthers Indian < 
sclf-governi^ent); fcden\l law$ givfng females a longer 
tenure of .service in the Navy over malcij before mandaTory 
discharge for failure of promotion (approved in Sch1e.sinf(er 
V. Ballard, 419 U.S. 498 (1 975)-- rational purpose in com- 
pensifling women for lack of opportunity in the past); an^ 
federal tows allowing women to exclude more low-paying 
earning years than men in computing Social Security bene- 
fits (approved in Califano v, Webster. 430 U,S. 313(1977)- 
served important governmental objectivc>s and substantially 
related to achievement of those objectives because "compen- 
sated women for past ccoViomic discrimination"). 

Recently, the Supreme Court was confronted with these 
issues in Regents of UniversHy of California v.Wakke, 438 
U.S. 265 (1978) (included in CJi*eji.:Xs?r Students). Here. 
Bakkc challenged the constitutionality of a special admis- 
sion progmmat the University of California at Davis Medi-< 
cal School, Candidates fbr this special admission program 
indicated whether they were ''economically and/ or educa- 
tionally disadvantaged^* or members of a ''minority gro\ip/' 
They were considered separately from general admission 
candidates, and sixteen positions out of a total of 100 w^fcrc 
set aside for the special admission pro^^am. Bakke» a whitc» 
male applicant, applied twice for general admission but was 
rejected although applicants admitted under the special 
admission program had lower grade point averages and 
admission test scores. Bakke argued that the special admis- 
sion program excluded him on the basis of race in viola|ioh 
of the Kqual ProtcctionClauseand Tille VI to the 1964 Civil 
Rights Act, which prohibited the exclusion of any person on 
the grounds of race, color, or national origin from a pro- 
gram receiving federal aid. 

With an' unusual alignment of many opinions, it was 
Justice Powell who represented the final decision of the 
Court. Justice Powell sided with four other justices (Ste- 
vens, Burger, Stewart, and Rehnquist) to hold that the spe- 
cial admission program was illegal and that Bakke should be 
' admitted into the school. He then Sided with four other 
Justices (Brcnnan, White, , Marshall, and Blackmun) to 
hold that the race of an applicant could be taken into 
account in the admission proces?>. 

Although they would agree with Justice Powell that the 
Davis special admission program was illegal. Justices Ste- 
vehs, Stewart, and Rehnquist, and Chict Justice Bufgeralso 
t>elieved that the program violated Title VI of the 1964 Civil 
Rights Act because Bakke was excluded from the^jspecial 
^ admission program solely because of his race. Thus these 
justices based their decision on the federal statute and did 
/not reach the constitutional issues. 

Justice Powell uHiized an equal protection analysis and 
found\that the special admission program tnade classifica- 
tions based on race: He found no merit in the argument that 
because the classifications applied to a white male they were 
not suspect; He held that all racial classifications were inher- 
ently suspect and, therefore, were subject to strict scrutiny, 
'justice Powell then considered whether a compelling 



interest would- justify the use of these racial classifications. 
He found that the race ^f an applicant could be considered 
as a factor in the admission process based on the compelling 
itvtercst in attaining a diverse student body. However, he 
found the Davis approach violated the Equal Protection ^ 
Claysc because racial classifications were the sole factor in 
excluding white applicants from the special admission pro- 
gram, and less exclusive alternatives were available which 
allowed' itice to be considered as one factor arpong other 
equally valid factors contributing to diversity. 

The Brennan opinion, with Justices White, Marshall, and 
Blackmun concurring, first agreed with Justice Powell that 
race could be taken into account in univenjity admissions. 
They endorsed race-conscious ^ffirmativc action programs 
in general and also would have approved the Davis special 
admission program in particular. Justice Brcnnan would 
have applied the intermediate level of .scrutin>ito the Davis 
ca^se as in Craig, supra. He felt that Jfh^ classification 
involved here was not suspect because white niales did not 
meet the criteria of suspectncss, i.e., as a class, they were not 
subjected to a history of discrimination and inferior treat- 
ment nor were they stigmatized as a politically powerless 
segment of scKiety. He said if the classification could be 
justified as serving important governmental objectives and 
shown to be substantially related to the achievement of 
those objectives, then such a classification was valid. Justice 
Bronnan found that the DaVis sj>ccial admission served the 
important governmental objective of remedying past socie- 
tal discrimination, which resulted in substantial minority 
underrepresentation in medical schools. 

In sum, the rule coming from the Bakke case states that 
where affirmative action programs, at least in education, 
give special considerationMo the race of an individual, vsuch 
programs may be valid so long as race is not the exclusive 
and determinative factor 

In another important case, this time involving a congres- 
sionally enacted affirmative action program in the con- 
struction industry, the Court, in Fullilove v. Klutznick. 448 
U.S. 448 (1980), dealt with the issue of preferential treat- 
meju to redress past discrimination. In the Public Works 
Act o( 1977, Congress included a provision requiring that at 
least 10% of any construction contract involving business 
with the federal government be set aside for "minority busi- 
ness enterprises*'— minorities being defined as "Negroes, 
Spanish-speaking people. Orientals, Indians, Eskimos, and 
Aleuts." The requirement could be waived .where the con- 
tractor demonstrated that it would be unfea>sibic because of 
a lack of minorities in the area. In th^ Chief Justice's opin- 
ion, Congress did not have to act in a **color-blind fashion'* 
when attempting to prevent public expenditures from perpet- 
uating the effects of past discrimination in the construction 
industry. He found that the 10% set aside was reasonably 
calculated to accomplish legitimate remedial objectives and 
would pass either the rationality or strict scrutiny test. Jus- 
tice Powell concurred applying his Bakke approach to 
^ uphold the provision because Congress made sufficient find- 
ings of past discrimination in construction industry. 
Justices Marshall; Brcnnan, and Blackmun found the provi- 
sion acceptable under the intermediate equal protection 
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standard. Justices Stewart and Rchnquist dissented because 
the government had acted to the detriment of many |)crsons 
because of race. 

Regarding affirmative action in the area of employment, 
Fullilove Indicates that racial quotas may be used when 
findings of past societal discrimination by Congress sup- 
port its race-conscious remedial action. 

3. Cla.vsif(ca(ions Affecting Fundamental Rights 

A counterpart test under the strict scrutiny standard 
involves chij^sificatipns that have deleterious effects on *Mun- 
damentaT rights. In this area, the courts have primarily 
been concerned with a determination of what are the Tun- 
damcntar^ rights that arc protected by the Equal Protection 
Clause. The deternunative factor demarcating these rights is 
whether such rights arc explicitly or implicitly guaranteed 
by the Constitution. . ' 

• « 

a. Free Expression 

The Court in Police Department of Chicago v. Moslev. 
408 VS. 92 (1972) (included in Cases for Students*) applied 
the strict scrutiny test to local disorderly conduct ordi- 
nance that prohibited picketing near a public school but 
exempted picketing involving a labor dispute. The appellee 
had singfy conducted a peaceful picket outside a high school, 
claiming if practiced racial discrimination. When told he 
would be arrested under the ordinance if he continued pick- 
eting, he filed a suit claiming the ordinance punished actilMty 
protected by the First Amendment and denied him equal 
"^protection by exempting labor picketing from the general 
proljibition. The Supreme Court held the ordinance to be 
Uhconsiitutional in making an impermissible distinction 
between labor picketing and other peaceful picketing. The 
Court said that although states were allowcd.to regulate 
picketing in the public interest, such regulations were sub- 
ject to strict scrutiny and must serve a substantial govern- 
mental interest. The Court faund that the ordinance allowed 
forbidden discrimination toward different means of expres- 
sion based onjhe content of the expression. 

b. Right to Travel 

In Shapiro v. Thompson. 394 U.S. 618 (1969), the 
Supreme Court invalidated a state sia^tute requiring resi-^ 
dency in^the state for at least one year in order to become 
eligible for public welfare. The Court reasoned that the 
statute created two classes of residents ^ needy residents 
residing in the state fdr a year or more and needy residents 
residing in the state less than a year. Applying the strict 
scrutiny standard, the Court found that such a classification 
penah7.ed the exercise of the right to travel between states. 
Such a right, according to the Court, was implicitly guaran- 
teed by the Constitution, and classifications impinging upon 
such a right could only be justified if necessary to promote a 
compelling governmental interest. The Court foutid thatthe 
state had no compelling interest in deterring the migration 
of indigents into the state sihce thi^.would burden their right 
tQ interstate travel. * 

In Memorial Hospital v, Mdrilopa CourUylA\5 U.S, 250 
(l^^74), the Cpurt similarly stfuckdown a ontp-ycar residency 
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requirement in order to receive non-emergency medical care 
at the public's expense. The Court implied that the infringe*^ 
ment on the right to tnivel wAs buttressed by the significance 
of the governriiGiUal benefit (welfare assistance and medical 
care assistance) involved. 

c. Right to Vote 

In an importjint equal protection case^ Reynolds v 
Sims. 377 U.S. 5J3 (1964), the Court applied the strict 
scrutiny standard to state legislative apportionment invali- 
djjting a state plan which did not provide fair and effective 
representation for al) citizens. The Court found th«t ftpj^oi- 
tionment b^*d on geographical rather than population 
criteria often disproportionately affected large urban dis- 
trifTtji in f«vor of small urban districts. The Court held that 
the right tovote Was a fi|ndamental interest, and apportion- 
ment plans l>ased on anything but population "one per- 
son, one vote" -could not be justified as advancing any 
compelling governmental interest. 

Harper v, Virginia Board of Elections, 38J U.S. 663 
(1966) involved a challenge to the constitutionality ol'a state 
poll tax which required all citizens to pay a $1,50 fee in Ofxier 
to vote. The Court held that qualifying the right to vote on 
the ability to pay the fee was unconstitutional becau.sc the 
^ight to vote was a fundamental right that could not be 
burdened by classifications according to wealth, 

Dunn V, Blumsteih. 405 U.S, 330(1972), involved a state 
requirerrwnt that a voter be a resident of thestate forat least 
one year and the county for at least three months in order to 
register to vote. The Court applied the strict scrutiny test 
holding that the durational residence requirement would be 
invalid unless necessary to meet a compelling state interest. 
The Court struck down the requirement on two counts as an 
infringement on the right to vote and the right to ioterstatc 
travel, both being fundamental right.^. 

d. Right to Privacy 

The Supreme Court has recognized a right of personal 
privacy implicitly guaranteed by the Due Process Clause. In 
Roe V. Wade.^XO U.S. 113 (1973), the Court held that a 
woman's decision as to whether to terminate her pregnancy 
was withiivher constitutionally protected right of privacy. 
Therefore, the Court said that during the first trimester of; 
pregnancy, the state could not unduly interfere with a wom- 
an's *'abortion decision." 

After the controversial decision in Roe, cases arose 
involving the right to make the "abortion decisipV' and 
equal protection. \i\Maherv, /?o^, 432 U.S. 464 (1977), the 
issue was whether the Equal Protection Clause required a 
state welfare program to pay the medical expenses incident 
to indigent women's nontherapeutic abortions when it paid 
for medical expenses incident to childbirth, A federal dis- 
trict court invalidated the regplation/holding (hat the state 
wasVliscriminating against ih^t seeking to exercise a funda- 
mental right based on the iip:fitc's own notion of morality 
since it singled oiit this among many expenses arising from 
pregnancy. The Supreme Court reversed the district court, 
stating that Roe did not stand for a ^'constitutional right to 
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un aboftioft** The Court said the fundamental right pro- ^ 
tcctcd in Ro^ was the woman*s freedom rtf choice. Hcre» the 
Court found thai the stale rtgulation did not infringe ujjpn a 
woman's frc^dx^m of Choice bccau^fc the slate could legiti- 
mately fhrvorVhildbirth over abortion in its administration 
of public fnrtds, Based on tjiis siime interest, the Court 
..lUphcId the rcgillation under the ratiomiUty test, 

t. NonfundimcnUl Rights ^ 

Tl|iS\iprcn1t Court has also had to make difficult distinc- 
tions bet v^'^cn con.stitutionally protc^tted fundamental injer- 
^ests and" important but nohfundamcntal interests. 
Dandridge w Williams, 397 U^. 47 1 ( 1970). involved a stale 
regulation that placed a financial ceiling on t^c total amount 
of public assistance a faiViily could receive under thi state 
welfare program. The regulation was challenged on the basis 
that it discViminatcd against large fanxiflcs with needs greatly 
in excess* of the maximum limit on benefits. The Court was 
unwilling to find a fundamental right to receive public wcl« 
fare since such an interest had no explicit constitutional 
'basis. Because the regulatioii involved here was in the fifeld 
of .social welfare, the tourt held that the rationality stand- 
ard applied and the regulation wan upheld. 



» I 

In Rodriguei, mpra, the Court held that education was " 
not a constitutionally protected fundamental right under the 
Constitution and thus \vithhold Application of the strict 
scruti^iy standiAfd to this interest. The Court noted thc^ / 
importance of education but found no constitutional ba«iii 
^ to hold cdiicaiion to bo a fundamental right* The Coart's 
concern xs'a'^ that such a holding would put it in a legislative 
nUher than judicial role. 

^;. CONCLUSION 

Because of the socially sensitive issues confronting ihc ^ 
courts in the area of equal protection, the reoccurring prob- 
lem regarding judicial review of such issues rcmaips one of^ 
the most difficult assignments for the Supreme Court. As^ 
the ultimate arbiter of constitutional standards of review, it 
will be interesting to see if the Court, as a whole, (iccepts the 
trend toward injecting an intcrmediale level of review in the 
equal protection analysis or develops a novel multi-leyel 
standards. , * * 
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Religion and Constitiitional Law 

by David M.^^^jjl^ , 

Cases for Students » 

A. School Priiyer and Bible Reading - 

Ahifigfon Scho0t District \k Schempp, 374 if.S. 203 (1963) ■ * ' 

ISo it uncaitstitt^iional to reqijirc prayers or Bible reading in . • 

B. Conflicts Between Religious Practices atid the Law - . 

People V. Wbody%6^ Qtil 2d 116 {\964) - . ' ^ V 

bo members of iheriftlivc American churxjh have the ripht to use peyote in their rtiligious ceremonies? 

C. Teaching About Evolutton . . 
Epperson V, Arkansas. 'y^3 VS, 97 {196^ • ^ V 

Is it unconstitutional to prohibit sclipols from teaching about evo4iition? • ^ . ^ 

D. ^'^Conip^lsory Education and the Amish ' - 
. . JVisf^onsin v\ Yoder/40() \J,S. 205 {I9n}' . ' \ " , 

Gan the state, compel students to go to schooT^f schooling violates their religious beliefs? 

E. T|pe Ttn Coftimandments in School 
Sibne.v, Graharn, 449 li.?. 39 (1980) ' " 

r allayed ii 



May states require that the Ten Cdmmandpi^^bf allayed in all public school claasrpoms? " ^ 
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2, ;lrhe>lntcht of the Fra 
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• 2. Secu^jr lEffect ' ' ' " . ^ 

3. No^Exde'ssfve Entanglement \ , " 
\C. The Frt!? ExeVcise Clause . 

. 1. ^inc^jity ^ , ^ , , 

>f2.,C'ehtral!ty . \v - ' ' 

3j The Bftlflfncing Test ... ' * .5 >rf4iK 
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2, School Prayers . 

3, Tr^nsc^rfdetital Meditation^ ^ ^ ^ 
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5. Release TinxV V - / : , ^ 

^6. Invocations and iBenedictfons 
E. Student Questions 
f. Conclusion 
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5. Religron and^onstitutional Law 

Cases for Students . 



A. SCHOQL PRAYER AND BIPLE R&ADING: 

Abington V. Schempp ( 1963) * ^ 

^ Ftet« ♦ 

Roger and Dohna. Schempp, students in P#alnsylvani^'s 
Abington High School, believed that readingfhc Bible and 
reciting the Lord's Prayer during opening exercises at the 
school violated their First Amend meht rights. Each day, ten 
verses from the Bible >vcrc chosfcn and broadcast ovqr ihc 
, ^ inttrcorok ^stem without comment by students. This was ' 
followed* by the ^ord^s Prayer, the -flag salute, and 
announcements. The law that required the Bible reading 
also allp^cd students to be excused upoli the written request 
of their patents. Mr. and Mrs. Stheifnpp considered having 
their childfcn excused but fc|i(^that this would result in their v 
being considered' "^^Odd balls*' and perhaps "un-American \ 
atheists." Therefore, ft^ogcr, Donna, and their parents felt j 
thc^cltOors "religious activities" violated their Hghts, and 
• they took j^hcir^casc to court. ^ - 

Is^^ues for Discussloli • 

1. What specific part of the Constitution is relevant to 
this case? Does the First Amendment apply to 
Pennsylvania? 

2. Docs the Pennsylvania Bible reading law constitute an 
^*c^tablishmept of religion?" .Does it interfere with the 

/ JSchctnpps' religious freed otn?JEvcri if it does, wouldj)\thC 
V option to' be excuse^ solve the problem? ^ ^ . " 
I^What about the rights of those whoVant to pray? 
Shouldn't they have as much freedom as those who don't? 



Decision of the United Stites Supreme Court 

A sintc law requiring the reading of tlvc Bible and the ' 
recitation or the Lord's Pxaycr al the opcning^of the sohooi^ 
dny> violates the Establishment and Free Exercise Clause of 
the First Amendment. , ' 

Ret^oninf of the Court 

On behalf of the Court, Justice Cl^rk explained that the 
First Amendment, which prohibits Congress from making 
laws ** respecting an establishment pf religion or prohibiting 
(he frcV exercise thereof," alsV) prohibits state governments 
from makin^such laws. This is because the Supreme Court 
hiis ruled that the 'liberty" mentioned in thrDue Process 
Clause of t*he Fourtccrtlh Amendment incorporatesthe free- 
do niS^ua ran ttred in tht: Fifst Amendj^cnt. 

Justice Clark ^rote that tho Establishment Cl^sc rests 
on the beiref *'that a^union-of government and religion tends 
to destroy government and to degrade religion." When the 
govcrnment'aids one form of religion, it iAcurs **thc hatred, 
dtsrcsncjct, and even contempt" of those >vho hold contniry ^ 
beliefs. Therefore, the government^ust be neutral in n)at- 
tcrs of religion; it should not prefer oae religion ovcr^ 
another, nor should it prefer foligion over nor^-rcligion: 
Similarly, the F^cic*E^ercise Clause of the First Ai^entlinent 
recognizes the right of every person to fre<*ly choose his own 
religiouiJ training and observaiKrc, free of any inflttcncaby 
the govojtfvnj|jnt. To guarantee this neutrality, the govern- 
ment ci^Mttt. pass^aqy laws unless they have a ''seQii^ar 
purpose" J^d their "primary effect neither advances nor 
inhibits religion/^ ■ 

Applying ^ese principlA to the facts of the Schcmpp 
case, tfie Co^irt found that the state violated the First 
^ Amcpdmcnt. Thisswfis because state law required ^tudents 
to- at{cnd. school and require^ the reading of-the Bible and 
th<; rjfcitation of the Lord's Prayer under the supervisioiibf 
school authortCies. ^The Court found that these, opening 
, fxeftises were j^/*fcligious ccrembny^ and "that the laws 
rc<iuiring them violrited the rightj^ of t^e Schcnripp children 
atud their paretUS. * . 

The fact that parents could excuse their children from the 
raligious exercises did not save the law. In an earlier case, thfc 
Court wrote that when the power! prestige, and suppott of 
\\\^ goVcrf^mpnt is placed behind a particular reljgid^s belief 
ot .practice, '*the indirect coercive pressure upon i^Mgious 
minorities -td confqrm'' to the prcvailirtg "officially 
approved'' re;Hfious practice is plain. 

Fhiall^, the Court cmphasi/^ed that thi^ccision, wbkh . 
protects the right of the Schempp (amHy, floes not interft;r« 
wijth^hc rdigiou$ freec^om*oC the majoriiy. While the Free 
Exercise Claulse prohibtfs^oycriiment from denyitig anyone 
their right^to freedom of religioV **it has never tneant thj^t a 
qnajorityrcould u\e the mi^chin<^rji of the State to practifee ifiS 
belief." As JusticV Clark noted; Vic purpose of the Bill' of 
Rights was tp place certain fundamental liberties such as 
rdigious freedom '^beyond the re^ch of majorities ayjd offi- 
cials and to esta<j*li^h t^etn;as legal principles to be applied 
by the- courts. 



In a dissenting' opituon^ Justice Stewart wrote that if 
religious exercises arc prohibited in schools, then scculajism 
is favored^and religion is placed at n "snntc-crcated disadvan-^ 
tagc.'^ According to Justice Stewart, a position of neutrality 
on.th^Lhurch' tate issue would allow but not require reli- 
gioi^ rtWv 
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B, CONFLICTS BETWEEN REUCIOllS PRACTICES 
ANDTHIlLAW: People v, Woody (1964) 

Fuctji 

On April 28. 1962. H group of Navi^o Indiqps met in the 
CaUfomin desert^ to perform a religious ceremony which 
mcludcd the use of pcyotc. Police c^fTiccrs, who ot^scrvcd the 
ceremony. arrcsM Jack Woody and several other Indians 
becauvse their use of pcyotc X^hich causes hallucinations) 
violated state law. 

Pcyotc plays a ccptra-1 role inlhe ceremony and practice of 
the Native American Chut*ch, Members believe that pcyotc 
cmbmiies the Holy Spirit and that those who use it enter intp 
direct contact with God. It serves as a sacramental symbol 
» sitnilar to bread and wine in Christian churches, and its u^ 
for non-religious purposes is sacrilegious. - 

Woody claimerf that prohibiting members of his church , 
fr9m us^ng^peyote restricted their freedom of religion. The 
prosecution argued" that police could not effectively enforce ' 
narcotics lows if exemptions were granted to anyone who 
claimed he was ^sing pcyotc for religion^ pur^ose^. 

Issues for Diseukslon 

1/ Did the enfbrccrtient of California's law against using 
peyot^ interfere with W^dy's^fcligious bcliefs-and practic- 
es? Should the comis prohibit the. enforcement of these 
laws against Indiltns? Against anyone who uses drugs for 
religious pift-pose^? 

2. SKouId all rfcligious beliefs and practices be protected 
by*thc Co^nstjtution? Or should beliefs receive more protec- ' 
tion than practices? 

^ • Anr thcre^'any circu;Tistances fn which police should 
onforc^ lawrtl^t restrict religious practices or ceremonies? 
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becision of the Cullfoit^iii Supreme Court 

"^fl^hc religious prncticc by the Native American Church 
involving use of peyotc is proicetcd by the First Amendment 
and, therefore, exempt from enforcement of n state's narcotic 
laws. ^. 



Ken^oning of the Court 

The court found thm the siututc against usuig peyolc 
seriously intcrfcrfcd with the religious freedom of members 
of the Native American Church since the *'sjicnimcntal use 
of peyotc composes the cornerstone'' of their rehgion. But 
this finding did not resolve the case because it dealt wTlK^ 
religious practice, not belief. While the Constitution's "pro- 
hibition against infringement of religious belief is absolute/' 
governments cun restrict religious practices if the restric- 
tions serve a ^^cympelling state interest." 

According to the court, the state did not have compelling 
rcasonsio enforce the laws against peyate which restricted 
Woody\s religious freedom. Evidence indicate^f that Navajo 
children never used peyotc, that its use caused no permanent 
injury, that il was only used during, religious ceremonies, 
that Qther states allowed Indians to i^jc^yote for sacramen- 
tal purposes, and that this'did not prevent those states from 
effectively enfo^:cmg their narcotics laws. 

In view of this evidence, the court weighed the competing 
arguments of Wood^ and the prosecution **on the symbolic 
scajes of constitutionality/' On one side they placed the 
weight of freedom of religion; on the other, the weight of the 
state's '^compelling interests/' Since the use of peyotc was an 
essential part of Woody\s religious experience, greater 
weight is given to th^ religious practice. Since granting 
members of the Native American Church an cxemptioTtv^ 
from the enforcement of the narcotics laws presents only a 
slight danger to the state, the second weig^^,t is relatively 
light. Thus the court concluded that ''the scale tips m favor 
of constit^itional protection," 




C. TEACHING ABOUT EVOLUTION: Ef>persoti v - NOTKS* 

Arkansas (\968) ^ ^ ' 

As a result pf support by certain rcligiou^ groups, ih^ 
Arkansas Ugislaturc pass^ an '*anti-cvolution'\slatute in 
1928. The law prohibited aTiy state-supported school ffom 
(eadhing the theory that ''nnankind ^ascended . . . from a 
lower order of animals/* In 19^, Susan Epperson, a youn^ ^ " 

zoology teacher in a Kittle Rock high sqhopl. wanted to use a 
ncw bioloj^y text that contained a chapter on Qprwin's 
theory of evolution. Because Eppersoo feared that her use of 
thc^tcxt would violate state law and result in her dfsmissal, 
she asked an Arkansas court to declare the anti-evolution^ 

law unconstitutional .The trial court held that the law vio- ^ * / 

lated the First Amendment, but the Supreme Court of 
Arkansas upheld the law as a reasonable exercise of the 
state's power fo specify tlic curriculum in public schools. 
Epperson appealed to the United States Supreme Court. 

Issues for Discussion 

1. Does the anli-^volution law violate the First Amend- 
ment? Does the teaching of evolution violate the religious 
beliefs of some citizens? What reasons or evidence supports 
yo6r view? 

2. What is the purpose of the Arkansas law? Docs it aid or 

support any religious belief? ^ ^ 

3. Even i£a religious group cannot control the curricu- * ■ 
lum. does a state have the authority to decide what is and is ^ 
ijot* taught? Arc there limits to this authority? 
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Decision oNhp^nited Simitn Supreme Coiitl 

A state law prohibiting the teaching of,lhc theory of 
evolution in public schools violates the Establishment 
'Clause of the First Amendment. 

Reasoning of iht Court 

On behalf of the Court, Justice Fortas outlined the princi- 
pIcflTto be applied in this case. Under the Constitution, the 
government may not adopt programs or pract^ccg^in itS 
schools which *'aid or oppose*' any leligion. The ^^irst 
Amendment "does nfot permit the State to require that 
teaching and learning must be tailored to the principles or 
prji^hibitions of any religious sect or do^ma.'* Government 
should not be involved "in protecting any or all religions 
frpm views dista^cful.to them " Thus the staters "undoubted 
right** (o dctcrtnme the school curriculum does not carry 
with it the right to prohibit the teaching of a scientific theory 
*'whcre that prohibition is briscd upon reasons that violate 
th^ First Amendment/' 

In this case Arkansas prohibited its teachotsfrom dij?cus- 
sing the theory of evolution bccauscnt is contrary to the belief 
thajt "the Book of Genesis must be the exclusive source of 
doctrine as to the origin of man/\The fundamentalist reli- 
gious views of some Arkansas citizcps "is the law*s reason 
foi^existencc/* The purpose tifxhc )aw waS'*Hb supprcss^the 
teaching of a theory which» it w^as thought, 'denied* the 
divine creation of maa/* The law docs not prohibit all 
jliscussion of the origin of man, only a particular theory that 
seems to conflict with the Biblical account. Therefore, the 
law cannot be dcfende<j *'as an act of religious neutrality" 
and clearly violates^ the First Amendment. 



D. COMPULSORY EDUCATION AND THE AMiSHr 

ti-'isconsin V. YcuUr (\912) f ^ -* 

E«ct« _ f> . 

Jonas Yodcr and Ncvcml other Amish parents bclicvt:<! 
that high school attendance wavS conlpiry to their rehgion. 
Thcreftfrc, they reruscd to ,Hcnd their 14- and iS-year-old 
childrtrn to school after thoy graduated from the eighth 
grade. Although 4hcy were convicted of, violating Wiscon- 
sin's compulsory school attendance law (which rtrquircs 
schooling until 16), they believed the law violated their First 
Amendment rights and appealed their conviction. 

The Amish de-emphasize material success, reject competi- 
tion, and believe llTat salvation requires life in a "church 
con.miinity separate from worldly influences. Tliey object to 
high ^fchools bccanise of the values they teach 
compc^tivcnc^, peer group conformity, worldly siSccess, 
and technical knowledge. These valu'^s conflict with the 
Amish i^^ay of life and "aliennte man from God/ The Amish 
do not object to sending th^^lr children to the local elemen- 
tary school bec Misc they believe children should have basic 
education *to enable them to- read the Bible, to be good 
farmers amj citizens, an J to deal with'non-Amish people, 
when necci^^ary I he state argued that compulsory' educa- 
tion was necessary to prepare citizens to be self-reliant and 
to participate effectively m our political systcnv. 

Issuer for Discussion 

I \rc there good reasons for laws compelling students to 
attend school? Should Amish children be exempt fromsuch 
' laws? Are there other childrtjn who should also be cxe.npt? 
, ^2. What cnteria should be used to decide who should and 
should not bfc required to go to school? Who should make 
this decisic^n - tbe students, the parents, eduaitors, or the 
courts? 




DMltlon of the United States Supreme Court 

A sincere and long-established religious group will be 
cxcinptcd from a state's compulsory school attendance law 
where such a law would endanger or destroy the free exercise 
of the group s religious beliefs. 

lleasoninf of the Court 

The Court be^an by noting that while a state has the 
power to regulate the '^duration of basic education," its 
power is not absolute whet) it restricts other fundamental 
rigftis such as freedom of njligion. In such cases, courts must 
balance (he rights in conflict. To compel school attendance 
in this case. Wisconsin must show that its law does not* 
significantly restrict religious belief or that its interest in 
compulsory education is of compelling importance. 

Based on the evidence in this case, the Court found that 
compulsory secondary schooling '*would gravely endanger 
if not destroy" the free exercise of Amish religious beliefs. 
Nevertheless, Wisconsin argued that compulsory education 
was necessary to protect children against ignorance and to 
equip them for life outside the Amish community if they 
wished to leave. However, Justico Burger wrote that the 
Amish arc "productive law-abiding members of society" 
who are self-sufficient, provide for their own dependents, 
and accept no public 'welfare, "This," he wrote, "is strong 
evidence that they arc capable of fuiniling the social and 
politfcal responsibilities of bitiz.enship without compelled 
attendance beyond the eighth grade at the price of jeopal'diz^ 
ing their free exercise of religious belief." Justice Burger 
emphasized that this decision in favor of the Amish would 
not applv to any group of parents who defied a state's 
compulsory education laws. It would apply only to sincere, 
long-established religious groups who can prove they are 
se« iously threatened by such laws and who provide adequate 
^alternatives for their chi Id ren*s education. 

In a partial dissent, Justice Douglas argued that a case like 
this should not be dec^ifled wifhout weighing ihc vie^s of the 
Amish children. According to Justice Douglas, if a child is 
V'harncssed to the Amish way of life"J[>y his parents, his 
cdij^':ation will be truncated and "his entire life may be 
stunted apd deformed 'V 
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E, THE TEN COMMANDMENTS IN SCHOOL: Stone 
V. Graham (mO) 

\ 

F«cts 

In 1978. the Kentucky legislature passed a law requiring 
that a copy of the Ten Commandments, purchased with 
voluntary contributions, be displayed in every public school 
classroom. The law also required that the following notation 
appear below each copy: "The secular application of the Ten 
Commandments is clearly seen in its adoption as the funda- 
mental legal code of Western Civilization and the Common 
Law of the United States." But a group of citizens chal- 
lenged the la\v in a Kentucky court. They argued that it 
violated the First Amendment which prohibits the govern- 
ment from making a law "respecting an establishment of 
religion" which docs not have a secular purpose. Although 
divided, the Kentucky Supreme Court upheld. the law. The 
citizens appealed to the Unitc^tate^ Supreme. Court. 

(ssucs for Discussion 

1^ Do you think the Kentucky law violated the First 
Amendment? 

2. Did the law have a secular legislative purpose? If the 
legislature says the purpose of this law is secular, docs. that 
make it constitutig^nal? 

J, Is the Ten Commandments a secular or religious docu- 
mcnt? What do the first four commandments command? 
(Sec Exodus 20:12-17 and Deuteronomy 5:16-21 in the 
Bible.) 

4. If the Ten Commandments are religious, would this 
mean they can never be read in school? Or is it sometimes 
permissible to sturdy excerpts from the Bible and other reli- 
gious literatiLire? • ' 

5. Even if it were unconstitutional for the schpolsjo biiy 
copies of the Ten Commandments, may^they bc dispfeycd if 
pyrchased with prjvate, voluntary cpntributidSfis? 
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Dtd^ion^tM^ Vnhtd Sltt«$ Supreme Court 

A stAtc ^Av requiring the posting of the I'^rt Command- 
ments tn^jiifciic schools violates the Establishtticnl Clftu^cor 
thp First Amendment. 



Reasonini of tht Court 

A miyOrity orthc Court ruled that the Kentucky (aw htid 
no secular purpose ahd was therefore unconsfitutional. 
According to the Court, the purpose of the law **is plainly 
rtIigioui(,'' and "no legislative recitation of a supposed secular 
purpose cm blind us to that fact," 

Don't the Commandments contain secular legal princi- 
ples that arc relevant to all citizens? No, they are not synply 
universal rules prohibiting murder, stealing, false witness, 
adultery, and covetousness. Rather, the first part of the 
Commandments are primarily concerned with theological 
beliefs and religious obligations. T4icy command us to wor- 
ship the Lord God >tlone, not to use the Lord's name in vain, 
to observe the Sabbath day and k^:ep it holy, and to avoid 
worshipping idols. 

Does this mean that students can never read the Bible or 
study the Ten Commandments in school? On the contrary, 
the Court suggests that the Ten Commandments may be 
integrated into the school curriculum and that the Bible may 
he used when presented objectively as part of a secular study 
"of History, ctviUzation» ethics, comparative religion or the 
like/' But the posting of religious texts in classrooms serves 
no such educational function. According to the Court, its 
purpose is **to induce the schoqlchildren to read, meditate 
;-^Upon, perhaps venerate and obey the Commandments." 
Although the First Amendment certainly protects the richt 
of individuals to, post religious, texts in their homes and 
church schools, it clearly prohibits the government from 
dcSing this in the public schools. 

The fact that copies of the Commandments are purchased 
by private, voluntary contributions, does not make the laW 
less objectionable. The posting of the cppies under the aus^ 
pices, of the legislature provides the official su|>port of the 
state government that 'the Establishment Clause prohibits: 
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INTRODDCTION ^ 

* 1* Hfotorical Context 

As history texts remind many early .settlcr^^ catw to the 
N|sw World to escape religious opptxrssion. They left coun- 
tries where citizens were expected to accept the bcliefii of the 
established church, where people who^e religion was differ- 
ent were considered disloyal, and where religious persecu- 
tion was supported by the government. But after they ' 
achieved religious freedom in Am^Uki, many colonists 
became intolerant of those whose faith was different from - 
their own. In some colonics, citizens wtrc legally i>ersecuted 
for witchcraft, and dissentdVs were di'iv^n away, ki others, 
*'equal tolerance" of all beliefs meant tolerance only for 
Christmns or even just for Protestants. Religious discrimi- 
nation Vas often enforced by law. 

To prohibit these Old World practices from continuing, 
the framers of the Constitution wanted to insure that the 
government would not establish Or support any church and 
would protect the right of all citi/cns to practice their reli- 
gion freely. This goal was incorporated into the Fir^t 
Amendment in these words: "Congress shall make no law 
rei5|)ecting an establishment of religion or prohibiting the 
free cxerciscthercof." This chapter cx^nines how the courts 
have interpreted these words in relation to schools and 
communities. In the process, judgeSkhave been forced to rule 
on school pra^ycr, "the teaching of evolution, aid to religious 
schools, dtug use, and other sensitive and controversial . 
issues th^it continue to divide us in the 1980's. 

The Intent of the Framers 

When the precise meaning of a constitutional or statutory 
provision is not obvious, jjudges ruw^ consider the intention 
of its authors. What than did the framers mean by their 
references to religion in the First Amendment? 

There arc several schools of thought that influenced the 
drafters of the Bill of Rights. First was the Jeffersonian view 
that only the Complete separatior^ of religion from polities 
would protect the government from religious institutions. 
He, therefore, urged a strict 'Vail of separation between 
church and State.'; Second was the vjcw of Roger Williams 
who saw«eparationasa way to protect the churches against 
state control and "worldly corruptions." Third was the 
Madisonian view that both relifeious and governmental 
Interests would be advanced and protected best if each were 
left free from the other. American Constitutional Law, Lau- 
rence H, -Tribe, Foundation Press (1^78), pp. 816-17. 

3, The Religion Clauses 

Based on the views of men like Madison, Jefferson, and 
Williams^ the framers of the First Amendment drafted two 
"religicln clauses": the Establishment CUuse C*Oongress , 
shall make no law. respecting an cstablishnlient of religion") 
$nd thfe Free Exercise Clau^je C'or prohibiting the free 
exercfte thereof;*) While these clauses only appear to res- 
trict -wtions of the federal govcrnmcT\t, they have been 



incorpomted into tKc Fourteenth Amendment by the 
Supreme Court and therefore apply equally to state action. 
Cantwell v. State of Connecticut, 310 U.S. 296 (1940). In 
some cases, the two clauses overlap; in others their focus is 
different. 

The Establishment Clatise is often used by citizens object- 
"08 to government action that they believe unconstitutu^n-. 
ally promotes religion such as laws aiding church schools or 
prohibitii>g»wolrk on Sunday. The Free Exercise Clause is 
usually asserted by individuals who believe that the govern- 
ment has unconstitutionally restricted their religious prac- 
tice, e.g.. by requiring school attendance or prohibititigdrug^. 
use. This section examines both of these clauses and some of 
the. major cases decided under them. 

B. THE ESTBLISHMENT CLAUSE: A THREE I^ART 
TEST . 

The Supreme Court has developed three tests to be used in 
deciding whether a law, which is alleged to violate the Estab- 
lishment Ct^use, is constitutional First, **the state m\ist- 
have a secul'^r legislative .purposed Second, its "primary 
effect must bfc one that neither advances nor inhibits reli- 
gion," Third, the law "must not foster an excessive govern- 
ment entanglement with religion/* Union v. Kurfzmdin. 403 
U.S. 602 (1971). * 

1 . Seciirbr Purpose 

In two highly publicized casesu the Supreme Court has 
used the secular purpose requirement to declare state educa- 
tion laws unconstitutional. The first was the Arka^nsas "anti- 
evolution" statute, and the second was a Kentucky law 
requiring the posting of the Ten Commandments in 
classrooms. , ' ^ 

' In Epper.son v. Arkamas, 393 U.S.-97 (1968) (included in 
Cases for Students), the C.oujt stnick down a 1928 law that 
prohibited teaching evolution in public schools or universi- 
ties. According to the Coqrt, *'the statute was a product of 
jhc upsurge of TundaJnenlalist' religious fervor of the twen- 
.^|s"|^ was 3n adaption pfthefamousVennessee "monkey 
laW*^^P^ch was upheld in the celebrated ScdpesXnaX in 1927. 

"Government in %>\\v Democracy," wrote the Court, **must 
be neutral i|i matters of religious theory, doctrine and prac-- 
tice," It may not prpmote one religioti^ theory against 
another' or even against non-religion. But the Arkansas law 
prohibits tke teaching of quc theory 'tor the sole reason that 
it is deemed to conflict witli a particular religious doctrine: 
•that is, with a particular interpretation of the Book of Gene- 
sis/* The record of the case indicated no secular purpoJjc for 
the law and seemed to be justified* only by "the religioits 
views*' of some citizens. Because the law Coul<^ not be justt 
fied as ''an act of religious nentrahtyV' it violated the First 
Amendment. 

Could" states rcquinj thi^t schpols teaching about evolu- 
tion also teach the Biblical view of creation? .Or would this 
t>e unconstitutional under Eppenonl There is not yet a 
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^ Supreme Court ruling on this issue. Although the purpose of 
^requiring the Biblical uccounl would probably be religious, 

^it bus bctn argued (hat schools have an obligation to fairly 
present both sides of controversial issues and that by prcs-' 
cnting both theories, the government would not be support- 
ing a religious view but would be rr^aintainingucjiitrality On 
fhp other hand, the Sixth Circuit declared a Tennessee law 
unconstitutional which prohibited any text that rcfcri*ed lo 
^the cfcation of man and his world unless (I) it sp(?cincally 
states that evolution is a theory and not a scientific: fact and 

^ (2) *'commen$jarate attention'' is given to other theories, 
^'including but not limHed to^ the Genesis accoiMU in the 
Bible;' Daniel v HVm. 5I5-F.2d 485 (6th>Cir. 1975). 
^^urthcrmorq, in a I9?ll California case, the judge refused to 
order schools which teach aboi^ evolution to also (each the 
Biblical view of creation. Se^rave.": v. State of California, 
No, 278978, Superior Court, County of Sacramento, June 
12. 1981 

In the rcc<:nt case of Stone v. Graham, 449 U.S. 39 
( ^S80) (included in Cases for Students), the secular purpose 
reqfhrement was also decisive. In Stone, the Supreme Court 
overturned a 1978 Kentucky law which required tha posting 
of the Ten Commandments in all public school classrooms. 
Despite a stotement by the legislature about the secular 
ppplication of the Commandments to Amcricun-legal codes, 

' the Court ruled that t4ic purpose of the law "is plainly 
rehgious/' and **no legislative recitation of supposed secular 
.purpose ts^an blind us to that fact " 

On the other hand, in non-school settings, the Court 
seems to be more liberal or generous in applyif\g its secular 
purpose requirement. Tbus in McGo^van v. Marji'larul .166 
U.S. 420 (1961), the Court refused to find Sunday closing 
laws unconstitutional, although their origins were clearly 
religious, the day is of special significance to certain reli- 
gious groups, and sotne laws refer to Sunday as the **Lord's 
Pay'' and the ^*\Sabbath.'* A lengthy majority opinion 
detailed the many secular reasons for a stiite providing its 
.citizens with one uniform day of rest as A *'timc of mental / 
-and physical recuperation from the strains and pressures-^)f 
their ordinary labors.*' The fact that the law may Confer it 
*Vcmotc'' and ^'incidcntaT benefit to religious institutions 
and that Sunday is **a day pf particular significance for the 
dominant Christian sects, does not bar the State from 

. achieving its secular goals." 

c * 2, Secular Efltct 

Even if a government policy has a secular purpose, it 
would violate th^ Establishment Clause if its primary effect 
is to Support religion. In Commit iee for h^hfic Education v. 
Nyquist. 413 D.sS. 756 (1973), the Court held that a New 
York law which provided tax relief for thq parents of non- ^ 
public schoolchildren was unconstitutional because 85% of 
the students who benefited went to church-affiliated schools, 
. atid the primary effect of the law was to **subsidizc and 
advance th^ religious'mission of sectarian schools/* 

This does not mean that a law would be unconstitutional 
simply because its secular effects also assists religious insti- 
tutions. Thus the Court upheld a New Jersey law which 
reimbursed all parents for the money they spent sending 




their children to a public, private, or parochial school ort 
public bu.scs. In Everson v. Board of Education, 330 U S. * 
1 (1947), the Court ruled that {i law which encouraged all 
,s(udenf% to ride public buses (o school rather than run the . 
risk of traffic and other ha7ivrds incident to walking or 
hitchhiking did not violate the First Amendment. "That 
Amendment,'' wrote justice Black. ''rc(|iiires the state to be 
neutral in its relations with groups of religious believers and 
non-believci^; it docs not require the state to be their 
adyenary,'' , 

Similarly, the Court has upheld laws which exempt 
-churches and r^ligiouji schools from taxation because the 
primary purpose and effect of the laws was to gran( ta'X relief 
tb all educational and charitable nonprofil institutions 
jncluding hospitals, libraries, scientinc, professional, history 
icnl, and patriotic groups. Wah w Tax Commission, 397 
U.S. 664 (197()). On the other* ha ncf, the Court noted that 
eliminating^ tax exemptions Iqr rcligiouS institutions coitld 
**cxpand the involVcmeht of government [in religious 
affairsj by giving rise to tax evaluation of church profKirty, 
tax liens, tax foreclosures, and the direct co^ifrontatioiLs and 
* conflicts thai follow in the tn\itY of (hose legal proceedings.'' 

3. No Excessive Entanglctnent 

This requirement reflects Madison's concern that secular 
and religious authoriti<^s not interfere excessively in each 
' other's spheres or both could be corrupted. '*A union of 
government and religion/' wrote the Court, **tends to destroy 
government and degrade religion,^' Engel Vitak\ infra. 

One form bi forbidden goverifment .Entanglement, 
involves excessive state supervision 6f religious institutions 
and personnel. 1 his wauld occur if the government had to 
police the expenditure of tax money by parochial schools to 
insurejhat such funds were only spent for secular purpo.ses. 
In Lemoh v. Kurtzman. 403 U.S. 602 ( 197 1 ), the Court held 
that Rhode Island could not provide salary sijggjf^lements for ^ 
teachers in religious schools since such teachers were not 
providing a clearly separate segular service and might incul- 
cate religion I'o avoid violati^>g the Establishment Clau.se, 
jthe state must engage in continuing "inspections and evalua- 
tion" of the subsidized teachers and their Avork in church- 
reflated schools. This, wrote Chief Justice Burger, would 
rejKult in the kind of "excessive and enduring entanglement 
between state and church'* that is forbiddcu by the First 
Amendment. On the other hand, the Chief Justice empha- 
si/ed that not all governmetit expenditures for parochial 
schools would involve excessive entanglement. In fact, prior 
Supreme Court decisions have permitted states to provide 
cKurch-relatcd schools with '^secular, neutral, or nonideo- 
logical services, fadlitics or n^atorials* such as "bus trans- 
portation, .school lunches, public health services* anrf 
secular textbook^i supplied in corjomon to all students,'* In 
ca§es such a.s these, the relatively formal and limited con- 
tacts between chuj^h and state do not involve an excessive 
entanglement which would violate the EstablishmcnJ 
Clause. * * 

In short, to uphold a statute challenged under the Estab- 
lishment Clau.se, the state must show that the law Has a 
seci^t purpose, that any effect that benefits religion is \^ 
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indi(xct artd incidental, (thd thnt i( involves tio excessive 
entanglement- between the* government and religiou.s 
institutions. 

c/the free exercise cxause 

Cft^jcs under this clause Uijuifftty ari,se when an individual 
or group as.scrts thftt a Ui\v rifctriciK (he free excrci.sc of ihcir 
religion and, therefore, sjiould not ^pply to tl\cm Thus 
citizens have argued that (hey should be exempt froni bws 
concerning taxes, drugs, mail fraud, compulsory cducmion,.^ 
an^J public health. How should these cases be decided*^ 
-Should judges consider ^^liether the religion is (rveufbrliev- . 
ftbfcfln United Staus \\ Ik}tlard.n2\),Sl%{\9M)& 
prcmc Court rxiled ttiaij^^dges should noi examine the truth 
■o(^ pcrson'a faith, ^ifc;//arc/, in vo)vc;d a mail fraud charge 
against a group that claimed to baye UupernAnirn^l powei^ to 
heal incurablfc diseases. Despitc skfcpticism «bout the group'$ 
claims;: Justice Dougla^j. wa/ncd agjiin^^t government' SfH- 
cials intjuiring into the validity J"<^lig»Ous beliefs. /;Mcn 
may bclieye what they cannot prove''," he wTote. ^'Religious 
experiences which arc as rc^il Vs IjftHtxsomc tfiaube incom- 
prehensible to others." If one couldN>cjsfii[)Mtr^ because a 
jury found his faith to be false, ^Mittle indeed' woujd be left of 
religious freedom." ^ 

Docs th)s mean that courts should snnply accept a per- 
son's word concerning religious exemptions^ jf so. the Free 
Exercise Clause could become an excuse for avoiding the 
requuements of any law. To minimize the illegitimate use of 
this clause; judges twii^uier whethenhe plauuiffs are sincere 
and whether t1ie laf's interfere with a centrnl aspect 6f their 
religion. If so. the court will balance the rights of the believ- 
ers against the interests of society in determining whether to 
gram an exemption in the pending" case. / 

l./Slnterit'y 

■ Although the governrrfent cannot challenge the validity or • • 
truth of people's faith when they claim exemptions based on^ 
religious grounds, their sincerity can be questioned. In such 
situations Jhe government^r^nist base its challenge on objec- 
tive, e\trit*?ic, and nc^itral'cyidcnce.-tn Baliard, for exam- 
ple, the prosecutor might have shown that the dc^fcndants"^ 
h^d ^composed testimonials from nonexistent persons 
claJming to be healed and that they did notcAll themselves a 
religion until they were indicted. Similarly, a district court ^ 
denied an exemption fr^)m- federal drug regulations to the • 
Neo-Amerivan Ctuirch when evidence showed that the 
claim of religion was an in.sinccre tactic. Memhers of the 
church were known asiJooHoos, its seal was a three-eyed 
toad/ and its song w^Tuff .the Magic Dragon." VnU^i 
States V. Kuith 288 R Supp. 439 (D.D.C. I%8). ^ 

X CentnifHy ^ ' 

In addition to being ^sincere;' believers Sleeking to be free 
from govcrnniyrnt regulations must show. that such regula- 
tions restrict a central ^r essential aspect of their faith. In . 
People V. Woody, 6\ Cal.2d 7l6( I964)(includcd iivCasesfor ' 
Stndents)f the California Su'pt^me Co^rt ruled that prohib- 
iting Navajo fixdians fj-onx ^ng p^ote **h3llucinoge^"X 
would restrict the frce exercise^pf ihcir religion. Evidence ♦ 



indicated that the use of peVote was centraHo the Navaj(v's 
religious tradition According to the court. '*It is the soU 
means by which delVndants were able to dxpcriet^ce their 
religion; without peyotc, dcf^ndhnts cdnnot pnictice their 
faith." 

' In contrast, a ferdqra I appeals court rejected the clftim of 
f)r Timothy Lcary that he ^U)uld be free of fcdcrul laws 
restricting the tninsportation and use ot marijuanft. UUnvv, 
^ United Slatex. 383 K 2d 851 (5th Cir 19.67). LoHfy. who was 
. converted to Hinduism, claimed that he used marijuana for 
^ renglous illummation and meditiMion iVke many other Hin- 
, dus; TJ\c court distinguished this case from H'^Wr because 
Ihc use of marijuana wa.s not esscntml to jlindu belief and 
pra(?tjcc. In H/xu/v, that pouvt said "the sacramentol use of 
pcyotc con\pbsci the cornerstone" of the Native Amcric43m 
Church, . ' . * 

3, A Baliiqicing Test ^ 

When a law .seriously restricts the freeexercrse of a sintefx: 
religious belief, the courts balance Jhc First Amendment 
rights of the citizens :against the compelling interests of the 
state on the symbolic scale of constitutional justice. In 
Wood)\ the court weighed tljc competing rights of tlk Indi- 
ans and the state m these words; 

Since the use of pcyotc incorporates the essence 
of the religious expression, the^ first weight is 
heavy Yet, the use of pcyotc prcs'ehts only slight 
danger to the state and to the enforcement of its / 
laws; the seconcC weight is f^lJiti^vely light. The 
scale tips -lilvor of ' tfic constijutional " ' 
protfecti(Jn. * . ' ^'v ' ' 

Sihu'larly, in \yisc()mhrv: Y(Hier^,A^^ \i,S..'i()5 (f972)i^ 
(included in :Casl^« for "SiuderHs), %t Supreme C^urt 
prckected the>right'of Amish parents to pfactice t^)cir reli- 
/gl<)us t'ntd^t^on free from the- state's req'uit^eineht thi^^t all 
\^hjldr^h must go to School dntil 16 years of age. The Amish 
Ni\^Qvvod (bar compulsory' schooling beyond the eighth gr^de 
would have a serious, detrimental impact on th^ir basic 
religious beliefs. While the Court recpgni/ed the state's legit- 
imate interest in universal qdycaiipn, it could not be."free 
from a balancing process when it impinges oixf other] Am<ki- 
,jiiental rights and interests such as those specifically pro- 
tected by the Free Fxcrcise Clause.'; Sirtce the enfoYtcment^' 
*of tha compulsory, education ^^w. after the eighth grj^ide 
'*would grnvciy endanger, if not destuoy, the free exercise of 
resj^ondents' religiogs beliefs,/ the Court held th*t such 
I cducatiot> was hardly necessary in this case' Similarly, the 
Couft exempted students who were Jehovah\s Witnesl^'s 
from the ^equiremcnt of the flag salute and the pledge of 
allegiance since t^le^^e rituals seriously interfered with the 
stlidents' religions -beliefs, while freeing them from this 
requircmcrrt would tmt seriou^ily harm thestAtc. We!it yttfih 
nia Board of Education Ba/nette, 319 VS. j24 (J943). 

Courts, however, havaestab.lishcd Clear limits to religious 
practices, especially those which end^ittgcr the public hoAlth, 
Sidfcty, or \yclfare. Thus, m Reynol^^^^^^^^^^ \j,s,\ 
145(1878), the Supreme Court denied MormonS^an except 
tion to the anti-bigjj^my^lawsA Agcording to the Court, poly- 
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gamy was a matter of gravest concern atVd could lead to the 
destruction of ouf democratic society. The f outt wrote that 
while laws may not "interfere with rficrc religious belief and 
Q|iinians, they may wHh practice.^" To permit individuals to . 
engage in unlawful tyhavior simply because of their reli- 
gious belief woffid be ''to permit every citizen to become law 
unto 'himself/' Similarly, compulsory vaccinations have 
been upheld^ despite constitutional objccrions, in the intcr-lfc 
ent of protecting the public health. Jacot^spri v. Massachu- 
wem. 197 U.S. 11 (1905). As the Court has notcd:nhe right 
to practice religion freely does not include liberty to expose 
the community , . . to communicable disease.'' Prince v. 
Massachusetts, J21 U.S/l58 (1944), And ii^nscent decades/ 
courts have required children to receive blood transfusions 
and other essential medical treatment despite religiously 
motivated parents who did not believe in .such medical cane. 
Jehovah's iViwesse^s v. King Coumv Hospital 390 U S 598 
(1968). ' ' • 

D, RELIGION IN SCHt)OL 

In the I980\s, political candidates and religious groups 
have revived the concept of voluntary prayer in thl^ |)iiblic 
schools^ as well as Bible reading and religious education. 
Whether such a revival will be successful may depend on the 
Supreme Court's willingness to follow or overturn their 
prior decision^j on thesd issues. 

1 . Bible Riding 

In Ahington School District v. Schempp, 374 U.S. 203 
(1963) (included in Cases for Students), the Court con- 
fronted this question: Could states require public schools to 
.begin each day with readings from the Bibjc? The answer, 
wrote Just*t^ Clark, i? no, ThTs is becatise compulsory 
Bible readings "are religious exercises** that violate the prin- 
ciple that *^the -Government maintain strict neutrality, 
neither aiding nor opposing religion." Since objecting stu- 
dents could be excused, shouldn't the majority have the right 
to read from the Bible? Does a ruling prohibiting such exer- 
cises restrict the majority's right to their free exercise of 
religion? Again, the Court said no. While the First 
Amendment **prohibits the use o/ state action to deny the 
rights of free exercise to anyone, it has never meant that a 
majority could use the machinery of the State to practice* its 
beliefs/' The Court noted that "the very purpose of the Bill 
of Rights Nvas to withdraw certain subjects" from political 
debate, and to place them "beyond the reach of majorities > 
and officmfs/'Tn prcAibiting Bible reading in the schools, 
Justice Clark concluded that "we have come to recognize 
through bitter experience" that "in l,he relationship between 
man and religion," the State must be firmly committed to a 
position of neutrality." , 

2. School Prayers 

In New York, a local school board required thata nonde- 
nominationat prayer be recited by students at ihp beginniq^ 
of school each day. In Engei v. Vitale, 370l l).Sv42l (1962), 
the Slupreme Court ruled that the prayer requirement vio- 
lated thfe Constitution, Some people have asserted that pro- 



hibiting pfayer in school indicates a hostility toward religion 
and prayer, '^Nothing,*' wrote Justice Black, "could bcm.ore 
vvrang/' The Bill of Rights tried to put an end to i^oycrnmen- 
tal control of religion and prayer, but it "wa.s hcvi wrinen to 
destroy cither,*' The Court concluded that *St'is neither 
saci^ligious nor anti-religious (o say lhat each separate 
government in this country should stay out of the business of 
writing or sanctioning official prayers and leaw that purely 
tcligious function to the people themselves.*' 

3^Yninscenden(«l Meditntion 

During the 1975-76 school year, five New Jersey schools 
off<;red optionarYoiirscs in Transcendental Mertlitation to 
reduce student stress and improve health. But iiV'Mainak v. 
Yogi. 592 F,2d 197 (3d Cir. 1979^ the court ruled that the 
course violated the Establishment Clause, Although the, 
course had a secular purpo^^e, much of the class time and text 
taugitt about religious concepts, and students were expected 
to attend a brief religious ceremony during the course. The 
Qourt ruled that these religious, means x)f effecting secular 
goals were prohibited by the Fitst Amendment, It also ruled 
(liat state funding of the course constituted an "excessive 
goycrnment entanglement in religion." 

. 4. Silent Meditation or Prayer ' 

In 1976, a group of Massachusetts parents challenged a 
state law that requires teachers *;in all grades in all public 
schools" to observe a minute of silence **for meditation or 
prayer," In Gaines \\ Anderson. 421 F. Supp. 337 (D.Ma. 
1976), tht court ruled^hat the law did not violate the Estab- 
lishment Clause, ^udgc Murray observed thatjihe law docs 
not require prayer, it only requires students to be silent. 
Moreover, the law might serve legitimate secular purposes; 
it might "still the tumuh of the playground, help start a day ^ 
of study on a calm note, and help students learn self- 
discipline." The court also ruled that meditatiop does not 
advance religion; it alfows students to reflect on; a subject 
tha^ may be "religious, irreligious or nonreligiops." 

Does meditation as a time for silent prayer indicate state 
support for religion? While requiring silent prayer would be 
unconstitutional, the law simply allows meditation pr 
prayer. It accommodate* those who want to use the monlent 
of silence for prayer as well as thos> who wish to reflect on 
secular matters. Thus, it takfs **a neutral position that 
neither encourage^ nor discourages prayer," The court ' 
acknowledged that the line separating "the pcrmisfiblc from 
the impermissible in this area is elVisive/* but it held that the 
, law requiring silent meditation or prayer did not conflict 
with the Constitution. 

5. Release Time 

Can public schools release students during the school day 
to go to religious centers for religious inatruction^ThiS was 
the.issue confronted by the Sty)reme Court'in the New York 
case otZoracft v. Clau^on, 343 U.Sg^ 306 (1952). 

Several years earlier the Court held that an Illinois release 
time program, in whj^Ch public school classrooms^ were 
turned over to religious ins^tr^tors, violated the Establish- 
ment Clause, But,* in Zorach the Court ruled that the New 



York projjmm was rfbt unconstilutional. 0n behalf of'thc 
. Court, Justice Douglas wrote that the First Amendment 
*'docs not bay that in every and all respects there shall be a 
scparatiofi of church and stale," He suggested that the state 
ar)d religion need not be "hostile" and "unfriendly." We can 
pircservc neutrality and separation without going tp 
*'cxtrenic$ td condemn the present law on cQnstitVtional 
grounds." Allowing school authorities \o adjust student 
schedules to volunfurily attend religious instruction awuy^ 
from school at no miblictxpensc ''accommodated the public 
service to their spptual ncecls." T<5 prohibit such a practice, 
wrote Justice fpiuglas, "would be prefernng those who 
believe in no religion over those who do believe." 

6. lnvociiti<Sns sind Benedictions 

Is it unconstitulionaHor pubUc high schools to include a 
religious invocation and benediction in their graduation 
ceremonies? No\ccording to a federal uiistrict court in 
Virginia. In Grossberg v. Deusehio, 380 F.Supp. 285 (E.D. 
Vir. 1974). the court found tj)*! the invocation would be 
*'brief, transient" and incidenral to the degree awarding 
ceremony. According to the judge, "neither the primary 
purpose nor the primary effect of the invcik:ation in its grad- 
natron context" was sufficient to violate the Establishment 
Clause. This was distinguished fronn the school prayer cases 
which were characterized by regular repetition designed to 
**.indoctrinatc."ln contrast the *\short" and "fleeting" invo- 
cati'on in this case is similar to those that have dotted tht 
history of public everUsand ceremonies in the IJnited States. 
The court ackiJowledgcd the sensitivity of the invocation^ 
isj^ue, but nqted that an Estabti^Jhmcnt Clause violation was 
a matter of degree. "The question is not whether there is any 
religious effect at alK but rather whether that effect, if pres- 
ent, is substantial." lu this caj^c the court concluded it was 
not. . ^ ' 

On the other hand, another federal court ruled that stu- 
dents in a public school could not hold their graduation 
ceremony in a Catholic rtiurch. Even though the seniors 
voted for the location and the ceremony was voluntary, 
sonje participants could not attend without violating their 
consciences. **Graduation," wrote the court, **is an impor- 
tant event for students" and "it is cruel to force any individ- 
>ual to violate his conscience in order to participate in such an 
important event." Lemke v. Black. 376 F.Supp. 87 (E.D, 
Wise. 1974).. 

E. STUDfeNT QUESTIONS 

Students often nsk about the apftarent inconsistencies in 
the way the Establishment and Free Exercise Clauses are 
interpreted by the courts. Why does our money say "In God 
We Trust" if there is supposed to be a clear separation of 
church and state? Why can siudents be asked to say the 
Pledge of Allegiance (which refers to God) but are p^bfiib- 
ited from voluntarily pr^iying to the same God in the .same 
classroom? Why canx:lergymen give invocations in the U»S. 
Senate and at th^ presidcnt*s inauguration but can't teach 
religion in the public schools? While the legal principles and 

l^^ases otitlincd above shouljd help answer these questions. 

>ihrec additional points may -be useful* 



1 . No Complete Separation \ 

Despite JfcffVrsQn's hope that Americans would erect a 
high wall of separation between the government and ixMi- 
gion. this has not been required by the Supreme cdurt. As 
Chief Justice Burger pojntcd out, in Union, supror "'Owr 
prior holding.s do not caH- for total separatio\i be^t\vecn 
' church and state; total separation is not possible in an 
absolute sense . . . Judicial caveats against entanglement 
must recognize that the line of separation, far from being a 
'wair is a blurred, indistinctTand variable barrier depending 
" on all the circumstances of a particular case." 

2. Stricter hi Schools 
While the barrier of separation between church and^state 

may vary, it is clearly higher and more>di$ttnct in (iase*i 
involving public school studeTus. The Establishment Clause 
may not be offended by opening prayers in Congres.$^ or by 
tax exemptions for churches, but it is clearly offended by 
opening prayers in public schools or the use Of tax money lo 
promote religious education. Fhis is because of the central 
and delicate role of the public schools in American life, 
because such students are compelled to attend, and because 
they are at a formative and impressionable age. Thus a 
teacher would not violate the Establishme?^ Clause by 
preaching his relfgious beliefs in a public park but would 
clearly violate the Constitution by doing the same thing in a 
public school. ' ' • 

3. Teachinf; about Religion 

The courts have been careful to distinguish between 
teaching rehgion, which is prohibited in the public schools, 
and teaching about religion, whicti is not. In a decision 
prohibiting school prayer and Bible reading at opening 
exercises, the Supreme Court ackrtqwiedged that a person's 
education may not be complete **without a study of compar- 
ative religion or the history of religion and*its relatf<{nship to 
the advancement of civilization/* In Schempp.^supra. Jus- 
tice Clark even endorsed the study of the Bible in the public 
schools *Tor its lit$?rary and historic qiuilities." Although the 
Bible could not be used in religious exercises^ the court 
emphasized that the "study of the Bible or of religion, when 
presented objectively as part of a seculhr program of pduca- ^ 
tion'* would not violate the First Aifiendmcnt. 

F. CONCLUSION 

I 

Unlike freedom of speech.or press, the words *T|;cedom of 
religion'* are not mentioned in the Constitulton. Instead 
there arfe two clauses lhat were ^designed to* protect the 
religious freedom of Americans, .the /irst prohibits lin 
^^establishment of religionr'^^the second guarantees **the free , 
exercise thereoiC' Courts have interpreted the Establishtnent 
, Claiise to require governments to be neutral in matters of 
religion. This means that the government should not pro- 
mote one religion over another or favor religion over non^ 
religion. When laws lire challenged under the Establfshment . 
' Clause, they must pass a thr^e-part test. They must have a 
secukr pucpose,4heir primary effect must not advance or 
inhibit religion, and they must not foster an excessive * 
government entanglement with religion. 
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Citizens cm challenge government regulations whidh res- 
trict their religious pnicticc under the Free Exercise Clause, 
If they are sincere and if the laws mtcrferc with a central 
aspect of their faith, then the courts will balance the rights of 
the citizens against the interests of the state. Where the 
interference is substantial and the state interest is not, reli- 
gious citizens ftiny be exempted from certain government 
regulations. While insisting on neutrality, the courts have 
not required, an absolute separation be|wcen church and 
state. Thus/certain religious ccrcrt\onics and symbols have 
been permitted, such as the motto **In God We Trust** on our 
coins and, invocations at public events. On the other hand, 
the courts have tended to be stricter in cases concerning the 
public schools, prohilyting government support of prayers, 
Biblq reading and religious education. 
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Fartiily Law 



Cases for Students v . ~ 

A. The Right to Marry , . 

Loving v. Virginia. 3U V.S. \ imi) 

Is a stafe statute prohibiting jntermcial marriuges constitutional? 

B. Coh*blt«ll6n ^ . , , ' 
A/fln'm v..AYfin-/>i, 18 Cal. 3d 660 (1976) 

Should courts enforce agrecmctUs between unmarried partners living together? 

C. Child Owtody 

^zio V. Patenaude. 410 N.n. Id nOTimO) ' * " 

Can a natural parent regain custody of her child after she has relinquished custonly to a'^uardian? Should it make 

any difference if the parent is a homosexual? / 

Adoption • ^ • V ' ^ , 

Doe V. Kelley. 6 Fam. L. Rptr. 3011 (1980) • " • 

Does a married couple who pays a woman to bear a child have a right to adopt the child immediately after birth? 
E. Abortion ^ ' . - , 

W.L f. A/fl/;;<'5a«. 450 U..T. 398 (1981) \ 

Is a state statute requiring doctors to notify the paiVcnts of an uriemfencipatcd minor seeking an abortion constitu- 
tional? ^ 



Summary of the Law for Lawyers and Teachers 

A. Introduction ^ 

B. Marriage 

1. Constitutional Status * 

2. State Restrictions Regarding Marriage " 
3: Remnant of the Past— Common Law Marriage 

4. Contemporary Lpgal Issues: The Status of Cohabitation and the Prohibition Against Gay Marriages 

a. The Status of Cohabitation ' 

b. Prohibition Against Gay Marriages ^ 

C. Divorce ' • h 
L Fault-Based Divorce 

2. No-Fault 'Divorce ^ 
J, Financial Aspect,«f of Divorce: Spousal Support, Property Division^and Child- Support 

a. Spdusal Support 

b. Property Division 

c. Child Support . , ' 
4» CHild Custody j 

D. Adoption ^ * 

E. Birth Control and Abortion ^ . ' * 
Conclusion 
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6. Family Law 

Cafses For Students 



A. THE- RIGHT TO "MARRT: Lovrng v. Virginia (1961) 

Fucts ^ ' 

In June, 1958, Mildred Jcier, black woman, and Richard 
Loving, a white man, dc(^ided Id get married, Jflxty wcrt^ 
both wrsidents of the state of Virgit>ia, They jiucr went to 
Washington, D.C„ whcr« they were legally married. There- 
after, they returned to Virginia to live as husband and wife, 
/ .Virginia laws prohibited marriages between pcnTons of 
different races whether obtained in ory)utside the ^M^te. Mr. 
and Mrs. Loving were charged with criminally vyr^juing the 
laws and they pleaded g?hlty to the offense. The trial court 
judge susj>endcd their jail sentence^^so long as they left the 
state and did not return. Afte/ moving to Washington, D.C., 
the Lovings appealed the trial court judgment on the basis 
that the Virginia la^vs were untonstitutionaL 



NOTES: 



Issues for Discussion 

I. Do citizens^ have a right to marry whomever they 
chooSc? Why? y 

' 2, What interests does a state have in regulating marital 
relationships? ^ 

3. What restrictions, if Any, should a state be allowed to 
place on the entry of ma rriq|^ Racial restrictions? Reli- 
gious restrictions? Age restrictions? Health restrictions? 
Why? • , , 

4. Should a state be allowed to prohibit marriages 
between persons of the same sex? Why? 



Decision of the United Sutet Supreme Court 

State statutes that deprive citizens of the fimdamental 
right to marry on the ba^is of racial discrimination are in 
violation of the l^uc Process Clause of the Fourteenth 
Amendment TU<^ Court also f)icld that (he state statutes 
violated the Equal Protection Clause,' 



Re^llotiing pf the Court 

The Court regarded the deprivation of the fundamental 
right to marry as a violation of the Due Process Clause of the 
Fouhccnth Amendment, which prohibits a state from 
depriving a person of lift, libtjrty, or prq^erty without due 
process of law. The Court rioted that the freedom to majrry 
wps one of the *'basic civrl rights of man'* and ap important 
personal righJ essential to a rrcc society. Thus state statutes 
that deny this^ndamental right on theunsupportnble basis 
of racial discriitimation infringe upon the liberty interests of 
citizens in violation of the Due Process Clause. . 



COHABITATION: Marvin w A/<7nw(l976) IVOXES: 

FuclJi ^ * 

After meeting while making film together in June, 1964, 
Ms, Michelle Triola, a night club singer, and Mr. Lee Mar- 
vin, tin actor, decided in October, 1964 to begin living 
tojgcther without getting mafricd. Shortly thereafter^ Mr, 
Marvin purchased a house in which lie and Ms* Triola livcd'*^ ^ 
together. According to Ms. Triola, she and Mr, Marvin 
orally agreed that while they live(| togfihxrr they would 
combine their efforts And earnings and would. shabe equally 

any and all property accdmulalcd as a result of their individ- - , ^ 

ual or joint efforts. Also, according to Ms. Triola, part of the 
t)ral agreement was that she would be a companion, home- 
maker, and housekeeper fpr Mr, Marvin. Although Mr. 
Marvin tftmitted thai he and Mi. Triola lived together, he 
denied that any oral agreement ever existed. 

During the relationship, Mr. Marvin was employed as an ^ - 

actor in several successful movies. Ms, Triola^was infre- * ( 
qucntly employed, instead accompanying Mr. Marvin on ' 
numerous trips and fearing for the house. Mr, Marvin pro- 
vided, for Ms, Triola\s living expenses while at home and 
while traveling together. All property acquired during the 
relationship was taken in Mr, Marvin's name. 

In May, 1970, after a six-year relationship, Mr. Marvin 
told Ms, Triola that he would provide her limited financial 
support if she would leave his household. Ms. Triola did 
feave and Mr. Marvin provided her with the financial sup- 
port until a dispute arose between them. Thereafter, Ms. 
Triola filed a suit agajnst Mr. Marvin claiming that she was 
entitled to half of Mr. Marvin's property and financial 
support from him on,the basis of the oral agreement between 
them at the beginning of their relationship. After hearing 
arguments fr.Om both parties, the trial court dismissed the 
suit, ruling that it was without legal merit, 

■ ■ ■ - ' ' . ■ - . 

I$$|ies for Discussion 

1. Is Ms, Triola entitled to any of Mr, Marvin's property' 
or financial support after their relatronship ended? Why? 

2. If agreements between unmarried persons living 
together were enforced by the courts; would suc|t enforce^ 

'ment of these agreements discourage marriage? Why? 

3. Should a state have a public policy that favors|oar- 
riage and disfavors cohabitation by unlnarried persons? 
Why? ' 

4. Suppose two gay people lived together and agreed to 
equally divide their property if their relationship ended. If 
the i^lationship jiid end, slyould a cj^rt enforce such an 
agreement? Why? \— / 



Decision of the Ctllfornit Supreme Court 

Agreements between unmarried j^artners can be enfc^rced 
by the courts so long as the agreyn||i is not solely based on 
illicit sexual services. Courts ^IBI^ determine whether 
there is an express agreement ottwecn thcunmarried 
partners or whether the conduct between the partncrs^m- 
onstrates an implied contract between the partners. Courts 
may- also use any other equitable remedy to fulfill the reason- 
able exjjkrctatioos of the parties to a nonmarita! reifl^tionship. 



Kensonin^ of the Court 1^ 

The court reasoned that a'dult, unmarried partners who " 
voluntarily lived together were it capable ns anyone in 
making contracts between thetiteelves regarding their earn- 
ings and property rights. So long aslhe agreement between 
the partners was not solely to, pay for the performance of 
sexual services, that is, a contract in the nature of prostitu- 
tion, the courts should uphold such agreements between 
unmarried partners. The court based its opinion On the fact 
that many unmarried couples now live together as a way of 
modern life notwithstanding traditional moral considera- 
tions. 

Just as^in any other contractual relationship, the court 
stated ttuit the reasonable expectations of the unmarried 
partners as to their property rights should be carried out. If 
thc partners agreed to divide property upon separation, then 
courts should enforca such agreements as they do any olher^ 
contract. ' ^.^^^ 

The court held that a variety of remedies would be availa- 
ble to the partner seeking^to enforce an agreement with the 
other partner or seeking to obhmi what w^s reasonably : 
expected from the other partner These remedies included a 
division of the jointly acquired property or recovery of 
^ compensation for homemaker services provided during the- 
relationship. 
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C/ CHILD CUSTODY: Bezio v. Patenaucie {mO) 



Brcnda Bczio wUs the mother of one girl and was pregnant 
with another child. In 1974, she wavS experiencing con\plica- 
tions with ttic pregnancy, so Ms. Bezio asked her friend, Ms. 
Magdalenn Patenaude, to care foriier daughter during the 
jiregnancy. After flie birth of the second child, N^fs. De/io 
continued to experience both enrxotionat and physical prob- 
lems, so she niade arrangements with Ms. Patenaude to have 
K custody of the children ftoni time to time until her condition 
improved. 

In 1976, Ms. Patenaude asked Ms. Bezio if she would 
V allow her to become the legal guardian for the children so 
she could obtain medical care for them, ind Ms. Bezio 
consented to the request. Thereafter, problems developed 
between Ms. Pj4tenaude,and Ms. Bezio concerning Ms. 
Bczio's visitation rights. In Febtuary, 1977, Ms. Bezio filed a 
petition in court to regain custody of her children. During 
one visit^jn July 1978, Ms. Bezio decided to take the children 
from Ms. Patenaude in Massachusetts to Vermont, where 
they stayed for over two years. Ms. Bezto^as arrested for 
taking the children who were returned to thecustody of Ms. 
Patenaude, t)ieir legal guardian. 

Finally, during the court heaHng on Ms. Bezio^s petition 
to regain custody of her children, Ms. Bezio stated that she 
wanted the children to live with her while she was living with 
another woman in a lesbian relationship. Ms. Bezio con- 
tended that it would be wrong to deprive a natural parent of 
custody of het children unless it was shown that the parent 
was unfit. The judge ruled that the "ernvironment in which 
[Ms. Bezio] proposes to raise the children, namely, a lesbian 
household, creates an eleixient of instability that would 
adversely [ajffcct the welfare ot th«^hildren." In deciiling 
that Ms. Patenaude should retp^in custody of the children^ 
the judge stated that since Ms. Patenaude had provided the 
children with an "excellent home,'' it was in the children's 
best interest to remain in her care. 



Issues r^r Discussion 

1. In a custody case, what factors should be considered in 
determining the "chi|d*s best interest?" How much weight 
should the judge give to the child's own views? Should 
chilijren ever be able to make their own custody decisions? 

2. Under what circumstances should a child be taken 
from the natural mother? When the evidence indicates 

the guardian would provide a better home? Or only if the 
natural mother is "unrit'7 

3. What makes a parent unfit? Should the sexual prefer- 
ence of a parent be considered in making this decision? 



Decision of the Massachusetts Supreme Judicial Court 

A natumi parent will^ot & denied custody of his or her 
child uoless that parent is unfiiio further the child's welfare, 
A parent's sexua) preference, in and of itself, is irrelevant to a 
coi)sidcration,of his or her parenting skills. * 

Reasoning of theXourt 

In a custody determination between |he natural parent of 
-a child and a guardian, the court here stated a strong prefer- 
fence foV the natural parent. The court found that such a 
preference creates normal family rclationship«Tw\d supports 
the integrity of the family. Custody by A guardian would 
only be considered where the natural palrent was currently 
unfit to further the welfare of a child, ^ 

In this case, the court held that because Ms. Bezio was 
unable or unwilling to care for'herchildrcn in the past did 
npi support a conclusion that she was presently unfit to 
fcMin custody. The court also jjeld that Ms, Bezio's sexual 
preference did not render her unfit as a parent based upon 
kooial science evidence submitted at the hearing, which indi- 
ll^trtM that the sexual preference of a pai^ent had no detrimen- 
tal impact on children. 



O. ADOmONt "Doe V. Kelley (mO) 

♦ 

Facts 

* [In thi$ case, fictitious names wcft given to the paiHies to 
protect them from adverse notoriety.] 

* Mr. and Mrs. Doc were t^iisband and wife, Mrs.. Doe wjis 
biologically incapable of bearing children. Mr. rind Mrs. 
Doc proposed to Mary Roc that Mary conceive a child with 
Mr. Doe by means of artificial insemination administered 
by a physician. As part of the proposal, the DoesVould take 
custody of the child after his or her binlf, and Mary would 

k consent to the adoption of the child by the Does..*Also, 
^ Mary would receive $5,(HlO plus medical expenses, frpm the 
^ Docs for surrendering custody of her child to the Does and 
for consenting to the adoption. ^ r 

Before the plan was carried out, the local prosecutor and 
state attorney general brought cryrninal proceedings against 
the Does and Mary Roe for violating a Michigan sta^te 
that prohibited a person from offering, giving, or receiving 
any money or other item of value in connection with an 
adoption except where approved by a court. The Does and 
Mary Roe sued to have the statute declared unconstitutional 
and to stop the criminal proceedings. * 

Issues for Discussion ^ 

1. Whjat problems could possibly arise if the Does and 
Ms. Rpc were allowed to carry put this arrangement? 

2. ^h this case» would your decision be affected if the Does 
were only to pay for Ms. Roe's medical expenses attributa- 
ble to childbirth? 

3. What alternatives are availablefor pe^oplowhowantto 
have a child but fare physically incapable of conceiving a 
child? ' 

4. Should the constitutional right to privacy regarding 
family relationships include the right to adopt a child? 




Decision of Ihf Wtync County, MichIgM, Circuit Court 
The right to idopt ft (rhild based upon payment of $5,000 
is not a fondnmemal right wjihih ihe ccvnsiiiuiionrtl right of 
privftcy luider the Due Process Clause, Furthcrmarc, the 
statf statute is not so vague as to violate the Due Process 
Chuise 

Ret^oning of the Court 

A state statute that prohibits conduct in terms so vague 
that a reasonable person ntjjst guess as it^» meaning is in 
violation of the Oije PrcKess Clause of the Fourteenth 
Amendment because such a statute may trap ap innocent 
person without fair warning and allow for arbitrary cnforc©- 
mc\\\. In this ca^c, the judge found that the state statute^as 
sufficiently specific to give fair notic^ to reasonable persons 
^^garding the meaning of **mo!>ey-or other item of valu<i'* in 
connection with an adoption. ^ 

The judge also hefd^ tha{ the^r^ght to '^dQpt a child based 
upOTtSipayment of $5,000 wa?; not a fundamental right 
because the parties in this c^sc wanted to take advantage of 
the protective aspects of the adoptioii laws without comply- 
ij>jg,^vvjth the prohibition^ on commercialism in adoption 
tVl'^tiers. Furthermorerthe judgc^^aid that a stale has impor- 
tant interests in regulating adoption procedures. One such 
it>tfttc.st was to prevent comQ^?t13((alism from affecting a 
fnother\s decision to co^\scnt to the adoption of*hcr child. 
The judge referred to thVs prohibjite^ act as'*baby bartering" 
involving the buying and sel)tftj|or a^child. The judge ruled 
that sut;h a practice was inherc^fTtly against the state's public 
policy, ^' "^^ 



_ HX4^h^^bbrcviatioh was used to protect the party from 
ii<|vcr$e notoriety) was an unmarried, 15-ycat-olcl giryiving 
with 'her parents In Utalj^and dependent on thtm for her 
support. !ji the sprtng jof 1978, RL. discov^ircd'^hc Vas 
..Rtcgnefllv ShQ discussed her Ifondition with a social \vorker 
and ^ doctor. The doctor advi)$ed H.L. that an abortion 
would be in fter best medical interest atid avoid posHolc- 
hazardous complications iH (fonnectH»n with her pregnancy. ^ 
|t*owevet the doctor refused to perform the abortion.wifti- 
Out first hotifyttig HX/s parents as required by a Utah - 
statute. ' V 

-The Utah statute provided that in considering a possible 
a-bortion, the doctor shall '*notifyrif possible, the parents or 
guardian of the woman upon whom (he abortion 4s trf'bc 
performed, if she is a piinOr /. . " Both H^k^andj/cr social 
worker believed that H.L. should proceed with the abortion 
without notifying her parents because of personal reasons. 
H,L, sued to have the state statute declared unconstitutional 
and to stop enforcement of the statute by state officials. 
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Issues for Discussion >^ 

I. Does the Utah statute violate H.L.'s constiti 
' right of djvacytWhy? What interests, if any, does th 
have in enacting the notification requirement? Would' 
decision bcvaffected if it was. proven that H.L. was 
and indeper^ent pf hgr f)arents? ^ 

* 2. Should the constitutioi/lal right of privacy be extended 
to a woman's decision whether to terminate, her prcgnqincy? 
Why? Should Fourteenth Amendment protection concern- 
\nig "persons" be extended t^ the unBbrn? Wljo should dctef^ 
nfdne when the* unborn are capable of independent life? The 
individual? Doctors? State legislatures or Congress? The 
Suprefhe Court? 



Dtdftlon of tHi^-DiiHed States Supreme Court 

* A s'tfttc stf^tutc tb«t rci^uircs doctors to **notify, if possible,"* 
the parents of ftn unmarried female who seeks an abortion 
doeiji "n6t violate the constitutional right of privacy^hen 
uppUed to an immature rqinor dependent on her parents. 



Rmsoninf of the Court* ^ 

Chief Justice Burger, in writing the majority opinio'n, 
emphasised the point that this case is distinguished from 
ca.scs involving mature mim)rfcmale^ who no lonj^cr depend 
on their parents for support. The Court had^previbusly held 
that a slate ^jtatute requirfng prior parental Consent before a 
mature, female minor could obtain an abortion waj an 
-unconstitutional burden on the minor's rigHt of privacy in 
deciding whether to terminate her pregnancy. Since this case 
involved parental notification and not parental consent, 
Chief Justice Burger held that the statute as applied to 
Immature and dependent fentale minors was justified by* 
important state interests {i.e., the statutcf would protect 
adolescent females and the integrity of thj family.) Accord- 
ing to the Court, the state reasonably determined that parent- 
al consultation was in the best interest of the immature 
minor deciding whether to terminate her .pregnancy. 
Also, the statute would provide an opportunity for parents 
to give essential medical and other information to a doctor. 
The Chief Justice stressed the importance of such informa- 
tion, considering the serious and lasting consequences of an 
abortion when the patient is immature. 

Justice Marshall wrote a dissenting opinion joined by two 
other justices. He argued^that the statute unconstitutionally 
burdened the minor's right of privacy in deciding whether to 
terminate her pregnancy. The Justice found that the statute 
did not sa^ anything that would encourage parent^ to pro- 
vide information to the attending doctor. Furthermore, he 
found that the statute did not specify the kind of informa- 
tion that would aid a doctor in his or her medical decisions. 
Since consultation between the mitVor and. her parent was 
not and cauld not be required, the Justice could not see how 
the statute, aided the minor, especially where the parent- 
minor relationship was poor. 



1 



9 • 




Summary of th^ Law for Lawyers and Teachers 



J 



A< INTRODUCTION . * 

Family law, sometime^ moi^ sp<5cjficaUy labeled domcsiic 
rolattons, is basically concerned with state n;^gulations 
..;j|frccting familial arrangements, or the state's atlempt to . 
resolve conOicts within the family. No serious commentator 
would dispute the fact that over tlje last 20 or 30 years 
societal ideas about the American family have changed 
dranftatfcally. B^paUse of this continuing trend, the staliis of ^ 
the law in this area remains in a state of flux. Changing^ 
opinions about marriage," divorce, and the family itself, 
along wth fresh ideas about and among women and young 
people, have generated fundamental challenges to formerly 
static notions about family relationships. Many tir^jcs these 
issues find their way into stotc legislative debates or court 
decisions. The purpose of this section is to briefly examine 
the role of the law in deahn^ith these challenging issues as 
they pertain to family relationships. 

B. MARRIAGE 

In the United States, the states have derived certain, 
limited powers to regulate the marital relationship with 
,re$pcct to its entry, status, conditions, and termination. This 
' authority is based on the traditional proposition that the 
state has an interest in the civil and harmonious stabilization 
of relationships between ^nen and women. Since this rela- 
tionship may include the bearing of children, it was recog- 
nized early that such stability was a necessity for civilization 
or society would perish. 

t 

1. Constitutional Status 

What limitations Urv^ been placed on state actions 
regarding marital relationships? In Loving v. Virginia: 33% 
U.S. 1 (1967) (included in Cases for Students), the Supreme 
Court invalidated a Virginia statute that prohibited mar- 
riage between people ot different races. Although most of 
the Court decision dealt with equal protection issues, the 
decision contained important language outlining an individ- 
uaPs right to marry the person of his or her choice: 

The freedom to marry has long been recognized 
as one of the vital personal rights essential to the 
orderly pursuit of happiness by free men ... 
Marriage is one of the basic civil rights-of man, 
fundamental to our very existence and survival. 
Iti Griswold v. Connecticut, 381 U.S. 479 (1965), the 
Supreme Court recognized a' right of privacy protecting the 
marital relationship from state intcrffcrcnce^ Although the 
Justices disagreed about the origin of the right of privacy, a 
majority did agree that this right protected the marital rela- 
tionship from state interference regarding tjhe use of contra- 
ceptives. As to the right of marital privacy, the Court said, 
Wc deal with a right of privacy older than the Bill 
of Rights— older than our political parties, olcfer 
than our school system. Marriage is a coming 



together for better or for worse, hopelftill[;^ndur- 
^ ing, and intimate*to the degree of being sacred. It 
is an association that promotes a way of life, not 
cayses; a harmon)iin living, not political faiths; a 
^ bilateral loyalty, not commercial or §oaal pro- 

jects. Ycl it is an association for as noble a pur- 
pose as any involved in our prior decisions. 
What can be gleaned from this sampling is that constitu- 
• tional protection will be affoHed to an inctividnaPs right to 
marry and a right of privacy whhin the marital relationship 
itself If a state action infringes u^h these rights, the state 
must be able to justify such interferei\ce based uppn a com- 
pelling interest ^accomplished by the IcKst restrictive means 
available. These considerations should bb. kept in mind in 
regard^ to the discussion below. 

2. State Restrictions Regarding Marriage 

In law, marriage is vi<;wcd as a contractual relationship of 
a special nature. Because of its personal and intimate naKire. 
the marital relationship is different from any other contra^ 
tual arrangement. However, just as in any other contractual 
relationship, the ^talus of marriageymposes certain rights 
and obligations on the parties involved. 

From the civil contract of marriage, the states derive 
certain powers to^-egulate it. Many times, the state-imposed 
formalities regarding marriage are in the nature of restric- 
tions. All states require the issuance of a marriage license by 
a prescribed public official beforfc the performance of the 
marriage ceremony. Most states also require a blood test or 
physical examination as a condition for obtaining iht mar- 
riage license to protect marital partners and curtail the 
spread of diseases. Many states also require solemnization 
of marriages. Under these law;?, marriages may be solem- 
nized by ministers, priests, rabbis, or such public officials a^ 
a justice of the peace. 

Most states impose two other restrictions on persons 
seeking to enter into marriage. First, states generally prohibit 
marriage between persons closely related to each other by 
blood or marriage. The -UMform Marriage and Divorce Act 
(hereinafter UMDA), a model act adopted by a national 
commission on uniform state laws and increasingly being 
recognized by many states^ prohibits marriages i>et ween an 
ancestor attd a descendant, a brother and a sister, an uncle 
and a niece, or an aunt and a nephew. UMDA § 207. Partly 
based on biological evidence, such laws have a policy seelc- 
ing to prevent the birth of genetically wealc chldren and 
reducing tensions within the fi^ily. 

Second, all states prescribe an age below which an indi- 
vidual may not marry. Typically, state statutes are like" 
UMDA §§^203 and 205, which provide that the marriagea- 
ble age is 18, or 16 if both parties have the consent of their 
parents, guardians, or court approval where the party has no 
parenig^pable of consenting, or whose pai||^nt or guardian 
has n" consented. The policy behind such age limits is to 
promote marital stability and prevent marriage between 
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.praamrtftbly Imimture peopld. Formerly, many stales pres- 
' criocd lower age limits for females on the questionable ^ 
ground that females physically and mentally mature faster 
than males. However, 'hlmost all states have moved away 
from this policy due to its doubtful validity uniler the E^Jual 
Protection C||ause, and states now have established age 
limits equally applicable to* males and ferftales. 

"* "» 

3. Remnant of the Past— Common Law Marriage ^ 

From old English law, some American slaves recognized • 
ari informal marital arrangenicnt known as common law 
marriage. The hardship of traditional life made*recognition 
of the common Jaw i^a^riage a necessity. Common law 
marriages were legally recognized* marital relationships- 
entered ihto without a civil or ecclesiastical ceremony. 

Today, 13 states and the District of Columbia still recog- 
nize common law marriages. Usually, a common law mar- 
riage will be recognized in these jurisdictions if it is 
established tl\at the marital partners agreed to enter into 
marriage, represented themselves to the public as husband 
and wife,, and cohabited as husband and wife. Also, it is 
usually required that the partners live under these condi- 
tions for several years. If theSe requirements are met, the law 
of these jurisdictions will treat the partners as being validly 
\ fharried and subject to the same rights and responsibilities 
fftcident to marriage. 

4. Contemporary Legal Issues 

a. The Status of Cohabitation 

Changing social attitudes have given rise to* the wides- 
pread practice of cohabkation. It is reported that in 1970, 
ei^ht times as many unmarried couples lived together as in 
1960, and in 1979, six times as many unmarried couples lived 
together asin 1970» and this trend is growing. Nattonal Law 
Journal Vol. 1, No, 31, (April 16, 1979) p. 14. This signifi- 
cant development has had a profound impact on society and 
the institution ot marriage, Fornicatjon laws, although 
rarely enforced in modern times, proscnbed sexual partner- 
ships between unmarried persons. In response to changing 
social attitudes, most stptes^ now have abolished this statu- * 
tory impediment to such relationships. Furthermore, the 
^ \;ourt$ have currently become the forum tcf determine other 
legal implications of cohabitation. Asa resuh of these devel-'^ 
opments, the following Issues require resolution by the 
.courts. Arc there any rights and duties between unmarried 
partners living together? Is the cohabiting relationship anal- 
ogous to any contractual relationshtp? If so, should tbe 
courts enforce any obligations between cohabiting partners 
upon separation? ^ . * 

The Galifornia Supreme Court deah with these issues In 
the highly publicized case of Marvin v. Marvin, 18 Cal^3d, 
(1976) (included in Cases for Students), where the plaintiff, 
Michelle Triola Marvin, appealed the dii^missal of her suit 
against actor Lee^Marvin to enforce, what she termed a 
contractual relatipiniShljp between them. Over a seven-year 
period. Ms. Marvin lived with Mr Marvin without marry- 
ing. During this period, $he cared for their mutual house- 
hold and was hi* companion at home and while traveling* ^ 



but all property acquired during the perio'd was taken in his 
naWfc.* 

On appeal, the California Supreme Court held that lower 
courts should enforce cj|^press contracts between unmarried 
partners so Ipng as the contract is not for illicit sexual 
services. The pourt reasoned that cohabiting adults should 
have the same capacity to make contracts respecting their 
property as did any other person. AdditionaMjS the court 
declared that in the absence of an express contract, lower 
coVfrts should look at the conduct of the pa rties to determine 
whj^ther such conduct demonstrated an implied contract, 
agreen^pt, or ilhderstanding between them* Accordingly, 
lower courts were empowered with (l)c authority to utilize 
numcroiis equitable remedies to achieve equity between the 
partners. ' , ' . 

On remand to a California lower court, it was heft^ thaf^ 
Ms. Marvin had not proved the existence of an agreement^ 
between her and Mr. Marvin, but she waa allowed an 
alim9ny-likc award for her economical rehabilitation in the 
amount of*l04,000. 5 Family Law Reporter (BT^ \) 3077 
(April 24, Iw9). More recently, a California appeals court 
deleted the rehabilitative award" but affirmed the princi- 
ples of the lower court decision. Court of Appeals of the 
State of California, "Second Appellate District, Division 
Three, 2D Civ. No. 59130 (August.ll, 1981). 

It )tas been reported that 17 states havcfoHoweH Marvin 
to some extent and four sttites have rcjeqted it. National Law 
Journal, supra. In Carlson v. Olson, 256 N.W. 2d 249(1977),' 
the Minnesota Supreme Court held that a cohabiting 
partner of 21 years, who with her partner, held themselves 
out as husband and wife and raided a son, was entitled to 
one-half of the property acquired over those years based on 
in implied contract between the partners. (Is this a rebirth of 
common law marriage? Some states have employed the 
common laiw marriage doctrine to justify Marvin-iypc reme- 
dies in the modcfri cohabiting relationship. See, McCuUon 
V. McCullon, 410 N.Y.S. 2d 226 (1978).) However, the 
Georgia Supreme Court in Rehak v- Mathis, 239 Oa. 541 
(1977), rejected all Aforvm-typc remedies even though an 
unmarried woman had cohabited with and cooked, cleaned^ 
and cared for her unmarried, male partner for some 18 years 
while also making partial payment for their mutual home. 
The Georgia Court denied all relief to the woman finding 
that the relationship was illicit; therefore, any agreement 
was unenforceable as against public policy. Contrary to this 
Georgia rulthgr it seems that most courts will follow the 
trend to enforce some explicit and implicit obligations' 
between cohabiHng partners. 

b. Prohibition Against Gay Marriages 

D6es a state have an interest in prohibiting persons of the 
same sex from manning? Why might two members oif the 
same sex wijsh to marry? Obviously, tlfese questions touch 
upon the personal interests of individuals. But when the 
state prohibits certain personal activities among individuals 
because of their lifestyle preferences, legal issues are brought 
into question. 

There is little doubt that public attitude toward homosex- 
uality has substantially changed over the last few years. 

s 



Many isiiucs concerning gay people have been litigated in the 
courts^ some regarding family law as to the righ^ of gay 
people in child custody matters. For instance, in Bezio v. 
. fatmaud^. 410 N.E. 2(1 12Q7 (198Q) (included in Caso« for 
Students), a Massachusetts court held that a mother's sexual 
preference, by itself, was irrelevant to a considcmtlon of her 
parenting skills, and in Armartini v, Armaninu 5 Family l^w 

^ Reporter (BNA) 2501 (1979), a New York court similarly, 
held that a mother s sexual prcfcnfnce in itself, did.not make 
her unfit to retain custody^ four minor children. Yet no* 
state has legally recognised the marriage between two per- 
^ sons of the same sex. ^ 

In Bdker v. Nelson 291 Minn, 3,10(1971), the Minnesota 
Supreme Court rejected the .constitutional challenge of two 
mai^a who sought a marriage 4icensc which was denied by a 
courilclerk solely because they werl*of the same sex. The 

. . petitioners' challenged the cjcrk's action claiming that it 
denied them the fundamental righ^to marry and the equal 
protection of the la ws. The court found that a state restric- 
tion uponahe right to marry as to the sex of the parties did 
]■ not irrationally or invidiously discrimitiate against4hc pcti- 
tit)ner because the institution of marriage could by defini- 
tion, be reserved for members <3f the opposite sex. The (iourt 
ruled that any comparison to Loving, supr<i, was inapprop- 
riate since that case involved marital restrictions based upon 
race rather than 'the fundamental difference in sex." The 
U,S, Supreme Court rejected tjie petitioners* appeal, finding 
no substantial federal issues involved in the lower court 
decision* 410 U.S. 810 (1972). 

Implicit in Baker is a notion that it is rational to allow the 
states, to reserve marriage for members df the opposite sex. 

, Is it rational to reserve Marvin-iypc remedies, admittedly 
based on contract law, to cohabiting heterosexual partners 
but deny relief to cohabiting gay partners? Some courts are 
facing this issue in current litigation. 



C. DIVORCE 



Under traditional English law atlid the Church's strong 
influence, the institution of marriage was viewed as being 
divine and thus, indissoluble by mortals. Divorce, as it is 
^ khown today, was unobtainable except by special act of 
Parliament; an annulment could be obtained in limited 
instances, but this doctrine declared that no valid marriage 
between the parties had ev^r existed. Much of this hostility 
to divorce, groui^ded in religious doctrine, permeated Amer 
ican laW. Although slowly disappearing in American law 
today, only serious and particular fauh-based conditions 
within a>^ marriage were allowed as the legal basis to dissolve 
a marriage. 



* 1. Fiult-Based Divorce 

♦ In order to obtain a fault-based divorce^ one of the marital 
partners had to prove that the other partner was in some way 
at fauh in bringing about the marital breakdown based on a 
Statutorily-prescribed ground. These fault-based grounds 
for divorce usually included adultery, cruehy (physical and 
mental), desif rtion, or abandonment, in addition to insanity, 
criminal conviction, or habitual drunkenness. Under a fault- 
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based divorce system, a, court could only grant a divorce 
upon proof by ojme of tlnf marital partners that the other 
partner was guilty of the wrongful conduct. 

The fault*bascd divorce process was attacked on several 
fronts as an unrealistic anachronism in regard to the modern 
maritai relationship. The m'ost frequent criticism was that it 
was unrealistic to ascribp fault to one' marital partner And 
innocf nee to the other^partncr concerning the marital fail- 
ure, Anothpr\:rittcisin was that the enumerated grounds for 
divorce in state laws were t^o limited in qxprcssin^khe 
complexity of a marital failure^In tandem with this cnticism' 
was the argument that it was both unfair and unreasonable to 
force people to remain married where a stipulated ground 
for divorce could not be proven even though the marriage 
had complet(jly failejj, U was al^o argued that a finding of 
wrongful conduct on the part of divorced patents would 
• adversely affect the relationships with their children. 

Many courts concurred in these criticisms and began a 
practice of dc-emphasizing or ignoring fault-based grounds 
for divorce by granting divorces upon proof of a serious 
marital failure. By the late 1960's, state legislatures began 
effol^ts to reform divorce laws through the adoption of 
*'no-fault'* divorce laws. Today* in only two states— Illinois 
and South Dakota—are the divorce statutes without at least 
one no-fault ground for divorce. Divorce it) the Fifty States: 
"^An Overview as of August /, 1980. Doris Freed and Henry 
H. Foster. 6 Fam L Rep, (BNA) 4043. 

2, ^}o-^Fault Divorce " " ^ V 

State legislation regarding divorce defines the noWault 
divorce grounds in 'a variety of ways. Most states have 

I adopted the concept of "irretrievable breakdown in the 
marital relationship" as either the sole ground or no-fault 
ground in addition to the traditional grounds. Some states 
use thesimilar concept of "incompatibility" as the basis for a 
no-fault divorce, meaning that the m^irita! partners can no 
longer live together in harmony because of their irremedia- 
ble differences. Another approach used in other states is that 
the marital partners have "lived separate and apart*' for a ' 

- prescribed period of time, such periods Usually being from 
one to three years; Under this approach, a divorce is allowed 
after the marital partners have lived separate and apart 
during the period either voluntarily or pursuant to a separa- 
tion decree.. 

Being the major 4io-fault basis for divorce today, "irre- 
trievable breakdo\yn'* is explairied in JUMDA §305^ as 
follows: - 

(a) If both of the parties by petition or otherwise 
have stated under oath or affirmation that the 
marriage is irretrievably broken, or one of the 
parties has so stated and the otfier has not denied 

/ it, the court, after hearing, shall make a finding 
whether the marriage is irretrievably broken. 

(b) If one of the parties has denied under oath or 
affirmation that the marriage is irretrievably 
broken, the court shall consider all relevant fac- 

4 tors» including the circumstances that gave rise * 
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to filing the petition atftTthe prospect of reconci 
liation, and shall: 

(I) make a finding whether the marriage is irre-. 
iricvably broken, or ^ ^ 

*(2) continue the matter for further hearing not 
^cwcr than 30 nor more than 60 days later; or as 
soon thereafter as the mattcrmijy.be reached on' 
the court's calendar, ^ind may suggest the 
M ^ parties that they seek counseling. The court, at 
the request of either party shall, or on its own 
motion may, ordef a conciliation conference. At 
th(; adjourned hearing the (;ouft shall make « 
finding whether the marriage is irretrievably , 
broken. ^ 
I (c) A Tinding of irretrievable breakdown is a / 
determination that' there is no reasonable pros-/ 
' pcct for reconciliation. 

The -30 to 60 day period in the Uniforih Act is known jyj a 
*'cooling off* perjod which give^ the parties a final o)por- 
tunity to reconcile differences and preserve their marfiagc. 
Such periods are commonly provided for in state divorce 
laws" along with the option for marital counseling. 

In practical operation, the faultless divorce statutes have 
been interpreted as i^jmoving most of the major state- 
imposed impediments to divorce. Considering the Jhistori- 
cal, social, and legal framework concerning divorce, the 
policy shift toward no-fault divorce will have a far-reaching 
impact on the institution of marriage and the i^tate's role in 
regulating the marital relationship. 

3. Finttiicial As|>ccts of Divorce 

a. Spousal Support 

The movement toward equality of the sexes has had its' 
most significant influence on this area of family law/Womep 
as well as men have obtained beneficial results in the trend 
toward equal treatment of the sexes. Alimony was formerly 
viewed as the monetary allowance which a husband was 
compelled to pay to his former wife for her support. Under 
the fault concept of divorce, alimony was a form of compen- 
sation to the wronged spouse denied or decreased if the 
wife was guilty of marital misconduct, or punitive in orienta- 
tion if the husband was guilty of marital midconduct. Sub- 
stantial changes ,have occurred in state laws regarding^ 
spousal financial obligations uppn termination of the 
marriage. 

In Orr v. On. 440 U.S. 268 (1979), the Supreme Court 
ruled that state statutes imposing alimony obligations on 
husbands but not wives violated equal protection. .Tl^c 
Court found that %\\qj^ a statutory gender classification did 
not serve important governmental objectives and was not 
substantially related to the achievement of such objectives. 
Tbe Court rejected the state*s a.ssertions that sex was a useful 
indicator of the financial need of a divorced wife. Justice 
Brennan, writing for the 'majority, noted that such stereo- 
typic devices in the name-of '^protecting** women could not 
be utilized w|hcn they could n^ake an individual determina- 
tion of need without relying on sex classifications. He saidv 
**No longer is the female destined solely for the homtj and the 



rearing of the family, and only the male for the marketplace 
and world of ideas.*' 

Notwithstanding Orr. mosC states had already removed 
all gender-based classifications from their marriage and 
divorce laws. Furthermore, most states have now minimi/.ed 
the importatice of marital misconduct in awarding alimony 
by expressly excluding it from consideration or not men- 
tioning it within the criteria for alimony awards. Also, the 
term **alimony,*' with its common law sexual bias as an 
allowance for wives only, has been replaced in most .state 
statutes with the term ''mawuenancc." Under the concept of 
' maintenance, mo^ states provide a statutory criteria fdr 
courts to use in determining the level of maintenance which 
generally rccognixe inch factors as the length of the mar- 
riage, the age and health of the parties, the educational level 
of each spouse, the homemakcr services and contf^butions 
to the career of the other spouse (an importai\t change that 
accounts for the contributions in homcmaking and child 
caro by homemakcr-spouse), the earning capacity of the 
spouse .seeking maintenance, and the needs of the sf>ouse 
seeking maintenance. Finally, it should be mentioned that 
the courts are beginning to ba.se maintenance allowances on 
a concept of "rehabilitative" support rather thati permanent 
support in appropriate cases. The concept of rehabilitative 
support is based on providing economic support to a spoufo^ 
only imtil ,such spouse can provide for himself or herself, 
while considering the earnings or earning potential for the 
spouse seeking maintenance. In Ferdon v. Fcrdon. 5 Fam. 
L Rep, (BNA) 2243 (1978), a Florida court expressly 
approved of an allowance of rehabilitative support onlyjo a 
divorced wife notrng that she was cojj^legc-educated and 
capable of future employment. 

b. Property Division ^ 

Slates have a variety of statutory formulas to distribute 
the property of the marital partners upon divorce. Most^ 
state laws require an "equitable distribution*' of the marital 
property upon divorce. The marital property is nsually the 
property accumulated during the marriage although some 
states allow property acquired before the marriage to l>e 
considered as marital property. Various means arc 
employed by state laws to attain an equitable distribution of 
the marital property. Some state laws set out criteria similar 
to the factors considered in determining maintenSnce allow- 
ances* atid the courts distribute the marital property based 
on these criteria. Other states either require an equal split of, 
the marital property or leave it to the broad discretion of the 
courts to detcrmine an equitable distribution. ^ 

In nine Unite^States jurisdictions, '^community property'' 
laws originating from the civil law arc ixrcognizled. The ration- 
ale for community property laws is that the marital property 
is acquired from the efforts of both spouses and, therefore, 
^ should belong to both parties upon divorce. This doctrine 
avoid.*; the inequity of the common law notion that the 
• marital partner with title to the property, u.sually the hus- 
band, should remain oWticr upon divorce. In operation, 
community property laws arc similar to equitable distribu- 
tion so that it) some comtnunity property states the marital 
property ntftj^i^c drstribtited ina manner the coyrt finds just. 
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• V ChlM Support 

Tmdittonally» most mtt laws provided that the father 
had the primary duly to support the children of t'hc marriage 
_ ly?^*^ divorce, Today^ with the thovcmcnt toward equality of 
the sexcs^, most slate statutes impose the obligation of child 
support on both parents. Courts arc to apportion child 
support between parents according to their financial abili- 
* tics. In many states, a statutory criterion is used in dctcrmijf^T, 
_ *ng the level of child support based on suchJactors as- the 
rin|ncial resources and needs of the ohild» the custodial 
pi^nt, and the noncustodial parent; the standard of living 
^ the child would have enjoyed but for the divorce; and the 
physical and emotiona\ condition of the child, 

A. ChlM Custody 

\^en parents c^rc divorc^, court involvement is neces- 
sary to determine who t|ie child or children shall live with. 
Separation of the parents and custody determinations affect 
the emotions and ^relationships between child and parent as 
well as between parents themselves. Because of the seqous 
personal nature of child custody issues, they have been an 
area of the law rife with conflicts. 

In every state, custody decisiotis upon divorce are to be 
determined in accordance with the "best interests of the 
child.** Although this standard is an obviously worthwhile 
objective its nebulous character militates against an easy 
and simple determination of what is best for the child. In an 
attempt to crystallite the **best interest" standard, many 
state statutes have copied from UMDA §402 listing the 
following factors to guide the courts in determining what is 
/ best for the child: the wishes ofthe parents asto custody; the 
wishes of the child as to his or her custodian; the interaction 
and interrelationship of the child with his or her parents, 
siblings^ and any others who may^ significantly affect the 
child's bc5t interest; the child's adjustment to his home, 
sthoM* and community; and the mental and physical health 
of all individuals involved.. 

Although mc^t state statutes account for the .cKild*s 
wishes in custody decisions, sotne states have even gone 
further in allowing an older child^s ch6ice of the custodial 
parent to be controlling unless the court finds the parent 
unfit. The rationale behind such legislation is that mature 
children a«{ able to determine their own best interests. 
Another major change in the law regarding child custody is 
the desexification of statutory language and custody deter- 
mination. The majority of states have equalized parental 

^ rights to child custody. Many boUrts formerly favored giving 
custody of children to the mother, especjially in contested 
cases> based oti the stereotypic notion that wome^n were 
more capable of caring fojr children. An explicit example of 
this bias is the **tendcr years** doctrine. Now rejected in most 
states, the doctrine provided that a mother should be pre- 

; ferrcd in custody determinations involving childihcn. of 
^^tender**— I.e., infant— years» Although old norms change 
slowly, mort and more courts ha>4: been grantingcustody of 

' children to fathers^ when it is determined that it is in the best 
interests of the children. Pevine v. Devtne 5 Fam. L kip. 
(BNA) 2595 (1981), 

■ ; In another major change, the Massachusetts StTpreme 



Judicial Court held that the fact that a mother was livingin a 
lesbian relationship was "irrelevant tq a consideration of her 
parenting skills** in a child custody dispute, Beiiio v, f^ate- 
naude, sidpra. Many courts have been disinclined to accept 
this position mste#%holding that the .sexual preference of a 
parent may be a < factor to consider in child custody 
decitiions. r 
Finally^ a novel approach regarding ^hild custody has 
been adopted in some states where both parents will be 
awardecl custody of the children. Under a joint custody 
, arraqgcmcnt, usually agr^fed jo by the parents, tfic child or 
children arc allowed to live part of fhc time with one parent 
and part of the time with tl)c other parent. Although joint 
custody is statutorily authorised in only a few states, the 
trend seenis to be growing. In the majority of States where 
there is no joint cul^tody, the noncustodial parent is usually 
entitled to visit the cl\ildren regularly, and in many states, 
this visitation right has been extended to grandparents. 

D, ADOPTION 

Adoption is the legal procedure by which the status of 
parent and child is conferred upon persons who previously 
had no such rqjation. The adoptive parents incur all parental 
rights and responsibilities with regard to the adopted ichild, 
and the parental rights of the natural parents or legal guard- 
ians are terminated. Pcrsorfs seeking to adopt a child usually 
begin by contacting an adoption placement agency. Arran- 
gements fpr the adoption of a child arc made through a state 
licensed and regulated public or private agency having the 
responsibility of placing^children. Such agencies make a 
thorough and detailed investigation regarding th<fsuitability 
of the adoptive parents and the background of the child. 
State statutes usually provide that the adoption is to be 
made only in the child's best interest and upon court appro- 
val granted in the adoption proceedings. 

The Oniform Adoption Act §§ 2-3 provides that any 
individual may be adopted (child or adult) and allows an 
unmarried adult to adopt. In most instances, the consent of 
the natural mothpr an^ father of the child to be adopted is^ 
required. Some statutes also require the consent of the child 
when he or she is above a prescribed age. Usually, the 
natural parents of the child to be adopted may withdraw 
their consent to the adoption before entry of the decree of 
adoption and retain parental rights over the child:' This 
limited right is ui^ually conditioned upon court approval. 
For a long time, many state adoption statutes only required 
the consent of the^natural mother of an illegitimate child 
about to be adopted. In Caban MoftammedMY U.S. 380 
(1979), the Supreme Court held that a New York statute that 
required the consent of the mother, but not the father, as a 
prerequisite to adoption of an illegitimate child was Sex dis- 
crimination in violation of equal protection. 

An interesting case was recent^ decided by a Michigan 
lower court. \n Doe v. KHiey, 6 fam. L Hep. (BNA) 301 1 
(19^0) (included in Cases f!^r Students), Mr. and Mrs. Doe 
propoj^ to have Ms. Roe conceive a child throughartificial 
insemmatioii administered by a doctor. After the birth of the 
ehild, the Does were to have custody of the child, and<»Ms. 
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Roc wasao consont to adoptioa and rccoivc $5,000 plus 
J medical cx;pcnses, AH three |?|rties were charged with violaf-** 
ing twOs.statc laws^which proliibited the payment of mof\ey 
without coun approval in adoption proceedings. The Docs 
sought to have the iwo state taws declared unconstitutionaj. 
The .Michigan court ruled that the ajdoption of the child 
based upon the jiayrtlentdf money was not within the consti- 
tutional protection of the right of privacy and was n0t a 
fundamental persQuafVight. The court reasoned that the 
parties could not simultaneously abrogatathe statutes and 
then utilize the protection of the same adoption laws. Fur- 
thermore, thfe court found the parties' aCtlo^is violative o(the 
public policy against *'baby bartering/'. 

E. BIRTH COINTHOL AND ABORTION 

The courts have been in the center of t,he controversy 
surrounding contraceptives and abortion. The legal con*- 
troversy t>egan with the Supreme Court's decision in Gris- 
wold V. Connecdouf. 381 U.S. 479 (1965), which struck 
down a Connecticut law forbidding the use of contracep- 
tives. The -Court enunciated a. constitutionally protected 
right of marital privacy and ruled that the state law uncon- 
stitutionally intruded upon that right. In Eisetistadt v. 
Baird. 405 U.S. 438 (1972), the Court extended the consti- 
tutionally protected fight of privacy to all individuals, 
whether married or single. The Court held that^Massachu- 
setts law prohibiting distribution of contraceptives to single 
persons intruded upon their constitutionally protected right 
of privacy. In Carey v. Population Services Jntemationai 
431 U.S. 678 (1977), the Court found that a New York 
statute, which prohibited the distribution of any contracep- 
tive to a minor under age 16, imposed an unconstitutional 
burden on an individual right of privacy in deciding whether 
to bear children because there wa« no compelling state 
intercut juslifying the prohibition: 

It was \his right of privacy that protected the woman's 
right to terminate Jier pregnancy in Roe v. Wadd 41Q U.S. 
113 (1973). In the /?ae decision, the Court held that the 
Texas criminal abortion statute violated a Woman*s right of 
privacy in deciding whether to terminate her pregnancy . The 
Court said that although a state could not deny this right, it 
did have an interest in protecting the pregnant woman and 
the **potet}tiality'* of human life. Therefore, these mandates 
were laid down'rcgarding the staters interest: 

(a) During the first trimester of pregnancy, the 
abortion decision must be left to the pregnant* 

• woman and her doctor 

(b) Following the end of the first tdmester of • 
pregnaiicy, the state may impose reasonable reg- 
ulations on abortion procedures to protect the 
pregnant woman 

(fi) Subsequent to viability, the state tnay if it 
chooses, rcgulAtc or proscribe abortion except 
where nec<issary to preserve the life or health of 
the mother. 

In Roe, the Court expressly held thaf the Fourteenth 
Amendment language concerning "persons** did not apply 
to, the unborn. Nevertheless, many questions were left 



unanswered by Roe, In Planned Parenthood Dar\fort}i^ 
428 U.S. 52 (1976), the Court struck down a Missouri law 
that required the consent of a husband, in the ca,se of a ^ 
marncei woman, and of the parents, in the caj^c of an unmar- 
ried woman under age 18, in order to cf/cctuatc an abortion 
during the first trimester of pregnancy. The Court noted that 
the abortion decision was solely the decision of the pregnant 
womian and her doctor during the first trimcstfcr.t' 

However, in Maher v. Roe. 432 U. ST 464 (1977) and 
Poelker v. Doe. ^^2 y.S. 519 (1977), the Court ruled that 
state or local governments are not constitutionally required 
Either to pay the cost of nontherapeutii abortions for, 
wopfien wha cannot otherwise afford them or to provide 
abortion servicJlin city hospitals that provide such services 
Vor childbirth, T^esc limitations on theconstitutionally pro- 
tected right to make the abortion decision have been critic- 
^ized oh the basis that such limitations practically deny poor 
^omen their constitutional rights. Nevertheless, ^ federal 
law prohibiting usp of federal funds for abortions exi^cpt 
where necessary/o save the pregnant woman's life or to 
terminate a pregnancy caused^ by rape or incest was upheld 
against a Constitional attack in Harris v, McRae. 448 U.S. 
29) (1980), The Court reasoned that the t>ue Process 
Clause, from which the right of privacy originates, does not 
require that the federal government affirmatively fund abor- 
tions; rather, d%c process t:pstricts the federal government 
from interfering with the exercise of the right of privacy. 

Recently, in H L v. Matheson. 450 U.S. 398 (1981), ^ 
(included in Cases for Student's), the Court upheld a Utah 
statute requirinjg a doctor to notify the parents of a minor 
female seeking an abortion. The Court carefully distin- 
guished this situation from the prohibited practice of requir- 
ing parental consent sb that a minor female may obtain an 
abortion. The Court said that the statute irrvolvcd here 
protects the minor female and family integrity, 

F, CONCLUSION 

The primary observation that must be made regarding 
family law is the dramatic impact of social attitudes on the 
law. As evident from the summary above, the courts have 
been and will probably continue to be quite responsive to the 
social change in attitudes about the family and family rela- 
tionships* As thelawc8ntinuc9 to recpgnizenewand liberal- 
1 47ed ideas aboiit marriage, divorce, and the family, the period ^ 
of change both socially and legally' will continue. 
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Consumer Law 



Cases for Students . 

A. Defective Products and Limitations on Warranties / 

HemingsenA'. Bloon\peld Motors. Inc.. 32 N..I. 358 (I960) > \. 

ordi "a^y M?c^^^"''' ^"^^"^^^^^'^ "«»>»<^ »<" someone is injured because the automobile ,s not fit To, 

B. Uticonscionability: Ujifatr Commercial Transactions ^ 

WWiatm v. Walker-Thomas Fumittire Co.. 350 F. 2d 445 (1965) 

Should courts eqforcc a contnict written by the ;|J|er that gives him the right to take back all ite^s purchased by a 
consumer until all Items are fully paid? ^ V . ^.-.^^uyn 

C. Gatliering Information About the Consumer for Credit or Insurance Purposes 

MWsiotte V. O'ffonlon Reports, Inc.. 383 F..Supp. 269 (1974) 

What are the duties of a consumer reporting agency in gathering infortmtion about a consumer'? 

D. Abusive Collection Practices 7 

Out)' v: GenernI Finance Co.. 213 S.^. 26 64 {i954) 

Is a creditor or collection agency liable for damages when thfc^ engage in collection practices that result in mpntal 
anguish or physical injuries to the debtor? 
K. Retaking the Goods Dpon Default 

Fuentes v. Shevin, 407 V.S. 67 (1972) . ■* 

Is a statela w that allows a creditor to seize a debtor's pro^Wrty before the debtor has notice and an opportunity to 
be heaM con^itmuional? ^ ^ r j 



Summary of the Law for Lawyers and Teachers 



A 
B 



Introduction 

Buying or Leasing Goods and Services 

1. Defective Products 

2. Limitations on Warranties 

3. Unfair and Deceptive Advertising 
4/ Unconscionability 
5. Home Solicitation 

Referral Sales 
Paying for Goods and Services 
L Cash 

2. Oedit 

3. Disclosure 

\. Rate Regulation 

5. Fair Credit Reporting and Equal Credit Opportunity 

6. Security Interests ^ 

7. Credit Cards 



D. Collecting Con$unie|[ Debts 

L Informal Debt Collection 

2. Attachment 

3. Garnishment • 

4. Replevin and Repossession 

E. Consumer Rights to Redress Grievances 
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1. Consumer Law 



Cases for Students 



A. DEFECTIVE PRODUCTS AND LIMITATIONS ON 
WARRANTIES: Henningsen v. Bloomjleld Motors, ' 
Inc. (1960) ^ ^ 

Fuels ■ 

On May 7» i9$5, Mr. an<J Mrs. Hcnningsen visited 
Bloomfield Motors, a Plymouth automobile dealer, to look 
at now cars. Mr. Hcnningsc^ told the dealer that he wished 
to purchase a car as a gift for his wife. Mrs. Hcnningsen 
chose a new Plymouth sedan, and Mr, Hcnningsen pur- 
chased it by signing his name on a one-page preprinted 
purchase order. 

The front of the purchase order form contained blanks to 
be filled in with a description of the car purchased, included 
accessories, and financing arrangements. In different and 
smaller type near the bottom of the form, one paragraph 
stated thcsignor of the form agrees th^t the front and back of 
the form contains all the promises made between the buyer 
and seller. The next paragraph, just above the space for J^he 
buyer's signature, stated that the signer had read and agreed 
to the matter printed on the' back of the form "as if were 
printed above my signature." 

On the back of the form and in fine print, a paragraph 
near the bottom of the page stated. 

The manufacturer warrants^^each new motor 
vehicle (including original equipment placeci 
thereon by the manufacturer excepj tires), chas- ^ 
sis or parts manufactured by it to be free from 
defects in mo^terial or workmanship under nor- 
mal use and service. Its obligation under this 
warranty being limited to making good at its 
factory any part or parts thereof which shall, 
within ninety (90) days after delivery of such 
vehicle to the original purchai$er or before such 
vehicle has been driven 4,000 nr^ilcs, whichever 
event shall first occur-, be returned to it with 
transportation charges prepaid i\t^ which its 
examination shall disclose to its satisfaction to 
hiave been thus defective . . . 
This paragraph also stated that the above A<^arranty was the 
only 'warranty that would be honored by the manufacturer 
Of the dealer. The dealer never called Mr. Henningsen's 
attention to these |;\aragraphs on the front 6r back; of the 
form nor did Mr. Hcnningsen read these paragraphs. 

Mrs. Hcnningsen picked up the car ort May 9, 1955* The 
owner service manual was in the car, and the manual listed 
ihfS same warranty protection quoted abo^ve except that the 
term**dealer** replaced the tcrm**mdnufacturer/* Mrs. Hcn- 
ningsen drove the car for 10 days then on May 19, 1955> 
while driving at about 20 miles per hour she heard a loud 
noite ft-om the bottom of the car that sounded as if some- 
thing had cmcked. Tfit steering wheel spun around, and the 



cftr veered sharply to the right crashing into a brick wall. 
Mrs. Hcnningsen suffered personal injuries as a result of the 

accident. ^ . * ^ 

s 

An insurance inspector who examined the car stated that 
something went wrqng with the steering tnechanism of the 
car as a lesult of a mechanical defect or failure, 

l{»ues for Discussion 

" 1. Should auto makers be able to sell cars without a 
warranty? Should they be Able to limit warranties any way 
they wish? 

2. Why would a manufacturer ojr seller give a warranty to 
i\ buyer? Should warranties always be in writing? 

3. Should a manufacturer or seller of products who gives 
warranty protection to a buyer be able to limit that warranty 
protection in any way? Why or why not? If so, how should 
the manufacturer or seller bring such limitations to the 
attention of the buyer? ' - 

4, Why might some written parts of a contract be in small 
print or be on the back of the contract form? 

5, When a manufacturer makes or a seller sells a new car, 
do either parties impliedly promise without putting i,^ in 
writing that the car will not break down in ten days? 

'6. Should Chrysler Corpbration (the manufacturer) or 
Bloomfield Motors (tfie sdler) be held responsible for Mrs. 
Henningscn*s personal injuries resulting from the accident? 
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Decision of the New Jersey Supreme Court 

A manufacturer or seller of a car will be held responsible 
fpr personal injuries resulting fi:om th^ fact (hat the car is not 
fit for ordinary use. and any attempt to limit (his responsibil- 
ity for personal injuries i^ void as a matter of public policy. 

Reisoning of the Court 

In consumor law, a warranty is a promise concerning the 
product which imposes a duty on the partj^ making the 
promise (o fulfiU i(. In many cases, the law imposes a« 
implied warran(y of mcrchan(abili(y meaning (ha( (he seller 
promises (l^( the product is fit for ordinary use. 

In (his case, iht cour( ruled (ha( a manufac(urcr or seller 
should be held<fcsponsiblc for (he personal ii\jurics arising 
from a viola(iorf of (his implied warran(y when (heir prod- 
ucts are unfit or defective. The court reasoned that a car 
manufacturer or seller violated a duty owed to the public 
when their unfit or defective product caused physical inju- 
ries to a pei^on. 

Here, the manufacturer and seller attempted to eJ^cludc 
(disclaim) the protection of the implied warranty of mer- 
chantability by offering an express warranty in lieu of the 
impHed warranty. Unlike the implied warranty jwhich is 
imf^osed by law, an express warranty is a promise concern- 
ing the product directly made by seller. In this case, the court 
nullified the disclaimer because the buyer had no bargaining 
power concerning the warranties in the preprinted contract 
supplied by the seHer and, at no time during the transaction^ 
was the buyer fully informed about the disclaimer of the 
im/(lied warranty or the limited express warranty. 



Il 





CIONABIUTY: UI^FAIR COMMERCIAIL 

SAjtarrfONjB: miHaht^ V. ' tyalker~Th&fr\ 

tmctn *^ - r 

Ms. Williams w^^iTtiglTpI^ child, 
received public assistaicc to help support her ramtly 
five-year period, Ms. Afiiliams had purchased several 
hold items on a special installment plan from 
Thomtis Fumiliirc Company. 

Every| time Ms. Williams made a purchase from the 
WalkerArhomas Company under the special installment 
plan she Would sign a preprinted form cont^ac^ that said the 
storr wai^casing the purchased item for a monthly*>cntal 
, payment, jln very complicated, legal language, the contract 
explained that the Walkir-Thomas Company would be thc^ 
legal owner of all items ever purchased until the monthly 
pa^y^ments for all items previously purchased had been paid. 
Thus, as long as Ms. Williamsx>wed any money to the store, 
everything still was the property of the store no matter how 
piuch money had been paid on itoms previously purchased. 
The contract al^i^provided that if the purchaser failed to, 
make monthly payS^nts then the 'store could take back all 
i(ems previously purchased. 

On April 19^2f Ms. Williams purchased a stereo set 
from the sto|^ndcr the special installment plan. Before this 
purchase, she owed the store $1 64 .OOf or all prior purchases. 
Ms. Williams had already p&id $1,400.00 for all previously 
purchased items. Soon after purchasing tlie stereo jset, Ms. 
WtUiams fyfed to make further payments on the special 
installmei^t'piah, and the store went to court for a court 
order to'takc back all items purchased since 1957. 



ls9UC9 for DiscMJision 

1 . Was. the store's special installment contract fail? Why? 

2. Should the store be allowed to take back all litems 
purchased under the special installment contract? 

3. Suppose Ms. Williams said she never read any of the 
contracts each time she made a purchase. Should she still be 
obligated under each contract? Should purchasers be freed 
of contract responsibilities if they do not read their con- 
tracts? Under what special circumstances, if any, Should Ms. 
Williams be relieved of the obligation? 

4. If Ms. Williams wanted to contest the store's actions, 
where could she go? 



imic • 



DfcitlQn of the United Stttcs Supreme Court 

^ A contract that gives one party no real bargaining power 
and which is unreasonably faVtmible to the oth^^r party is 
unconscionable and will not be enforced by a court. 



ReasoningjOf the Court 

The court began by stating that ordinarily when a party 
signs a contract without full knowledge of its terms, that 
party will have assumed the risk of entering into a one-sided 
agreement. This rule usually applies because parties to a 
contract are allowed considerable freedom in making their 
agreements. This rule applies in most contract situations 
where the parties stand in an equal bargaining position. 

However, unconscionability is the exception to this rule. 
Especially concerning contracts involving ordinary consum- 
ers, a merchant will ask a consumer to sign a form contract 
printed by the merchant. The consumer has no freedom to 
bargain for various terms in the contract but must sign \*hat 
is offered in the merchant's printed contract. Since the con- 
sumer has no bargaining power, if the merchant's contract is 
unreasonable according to ordiniy^ business practices and 
the consumer had no knowledge of the terms of the contract, 
the court will fipd that the contract was unconscionable. 
This concept means the contract was so unfair that the court 
should not hold the consumer bound to it. 



♦ 
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mC. GATHERING INFORMA WN ABOUT THE CON- 
^ SUMER FOR CREDlt iOR INSURANCE PUR^ 
POSES: Millstone v. O'Hqnhn Reports. Inc. (1974) 

Ftcte ^ ^ 

• Mr, Mttlstonc was assistant /hanagii'ig editor of the St 
Louis Post-Dispatch, «t nationally prominent newspaper. 
He had worked for the newspaper since 1958 and had been a 
Washington, D.C;, conxjspondent^for seven years before 
rcccivirtg the assistant editor position.- 

Upon return to St. Louis in 1971, Mr. Millstone's inde- 
pendent insurance ^igcnt obtained automobile insurancesfor 
him through.Fircmen*$ Fund Insurance Copipany. After the 
insurance policy became effective, Mr, MiUstonc received -a 
letter informing him that a Routine pct^onal investigation 
would be made in connection with the npw insurance policy 
to verify his-good character for insurance purposes. 

On December 20, 1971, Mr. Millstone was Informed by - 
his insurance agent that his insurance policy with the Firc- 
men*« Fund Insurance Com'pany would be cancelled. The 
next day, the insurance agent protested the cancellation 
decision and the Firemen -s Fund Insm-amce Comj^any re- 
versed the cancellation. Nevertheless, Mr. Millstone decided 
he did not want insurance through the Firemen's Fund 
Insurai^ce Company, but he did want to lcnowwhy he was 
cancelled. An agent with the Firemen's Fuhd Insurance 
Company told him he was cancelled because 6( a damaging 
report from O^Anlon^ Reports, Inc., a corporation that 
investigated consumers for insurance purposes. O'Hanlon 
Report^ ' would be paid a fee by insurance companies to ^ 
gather information concerning the character and reputation 
of insurance compa ny customers to protect against false and 
dishonest insurance claims. ' 

On December 22, 1971, Mr. Millstone went to the office 
of 0*HanIon Reports, Inc. and spoke to the office manager. 
The office manager told Mr. Millstone that he w^s entitled 
io know what was in the report but tha! he would have to 
give advance notice before getting the information. When 
Mr. Millstone complained, the office manager called - , 
O'Hanlon Reports' New York office. Mr Millstone was told 
that the report was in New York when in fact it was in St. ' 
Louis. 

• Mr. Millstone went back to O^Hanlon . Reports on 
December 28, I97I . The office^manager read the one page 
report to Mr. Millstpne but would not allow Mr. Millstone 
to examine it. 

The report covered the time when Mr. Millstone lived in 
Washington, D.C The report stated that Mr. Millstone was 
**very much disliked*' by his neighbors, was considered a 
•*hippie-typc,'' ;^n^ **housed ami- Vietnam- War demonstra- 
tors.** It also said that Mr. Millstone was^'^strongly suspected 
of being a drug user by neighbors but they could not posi- 
tively substantiate these suspicions.'' 

Mr. Millstone questioned virtually everything in the 
report but the o(fice managersaid that he could not answer 
any questions;'he would only note any complaints from Mr. 
Millstone- Upotj D^Hanlon ReportV reinvestigation of Mr. 
Miilstone^s background, most of the information gatheitsd 
Wis found to be false and misleading. . ■ 



:^ The procedures used to gathV^r this inf ornmtlon about Nir. 
MillH^one were as follows. An employee of O'Hanlon 
Reports in the Washington, D.C.^ areacontactcd four of Mr, 
,Mtllst^ne*s former neighbors In Washington, D-CThreeof 
the fdur neighbors gave no information to tho O^Wanlon 
employee. All of the information in the original report Was 
obtained from one neighbor in* a half-hour discussion. 
O'Manlon Reports never made any attempt to veriify damag- 
ing information in the original or^rcirivestigatioft report. 

During this period^ Mr. Millstone suff<^red significant 
amounts of anxiety over the jtllegationf in the reports and 
sued O^Hanlop .Reports for using unreasonable invcstjga- 
tii^(5 procedurc$. 



ls$iies for Discutoion ^ 

1. .^id O'Hanlon Reports use reasonable procedures to 
x^suret (he aciuracy of information in its report about Mr, 
. j^illstone? If tiot, how.could the pro<?<fdures be improved to 
guarantee accuracy? * 

3f."!^ould insurance companies have the right to investi- 
gate a tonsumer's character, reputation^ personal character- . 
istics, or mode of living when the constimer is seeking 
Jnsurance? Why? If so, what specific type of information 
should be used for such purposes? 

3 . Should creditors have the rifeht to investigate a consum- 
er's credit wortjhfness or credit capacity when the consum- 
er is seeking credit? If so, what specific type of informatipn 
should be used for such purposes?^^ 

4. Should a consumer have a right to see his or her 
consumer report concerning charactbr or credit worthiness? 
Why? Should a company like O'Hanlon Reports be requittsd 
to in(ortn the consumer of the>iaturc> substance,^and soujnce 
of the information in his or her consuYuer repQrt? If the 
consumer report contains false or damaging informati|jjn, 
what rights should a consumer 1[\avc^o change or explain 
information in the report? ' * 



*iOTES: 
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, t>«cMon of iht United SiiitM OhMct Court 

Wh<^ II consumer reporting agency wilJfuUy violfttcs its 
^ legal duty to iisc reasonable procedures in assuring maxi- 

mum accuracy in itS4tjport8 and continually fails to disclose 

tKc nature and substance of information in its'* files, thc' 
agency is liable for both actual and punitive damages to thc 
cottsuiTier, ^ 



KMsoning of the Cour) , ^' 

♦ Thc court found that O'tJanlon Reports willfully violated 
thA Fair Credit Reporting Act in makings the consumer 
* report on Mr. Millstone. Thc Act provides that a consumer 
reporting agency fhust use rcasojja^blc procedures to assure 
maximum possible acci|Tm!5rTnreporting information con- 
cerning a consumer. Furthermore, the Act requires that a 
consumcKpi^porting agency ;^ust disclose the nature and 
substance of all information pertaining to a consumer when 
that consumer makes such a request; 

Because 0*Hanlon Reports never verified the information 
it gathered on Mr. Millstone and knowingly used false 
information about M(. Millstone in its report, thc court 
found O'Hanlon Reports to be in willful violation of thc 
Act. 0*H^nlo'n Reports also violated the Act by continually 
failing to inform Mr. Milljjtonc of thc nature and substance 
of information in the report. Mr. Millstone was awarded 
actual damages to compensate him for mental anguish, and 
he wa^ awarded punitive damages as a punishment against 
O'Hanlon Reports to prevent future willful violatiotis of the 
Act. 



0. ABUSIVE COLLECTION PRACTICES: Duo v 

General Finance Company {\95'i) ^ 

Ftfcts 

Mr. and Mrs. Duty obtained a loan from the General 
Finance Company and agreed to pay back the loan by 
monthly payments. After Mr. and Mrs. Duty failed to 
niy^kc several monthly payments, Oencral^iFi nance rfnd a 
collection agency employed by General FiiBmjp used the 
following practices for sevet;jU months to collect the Duty's 
debt. 

Dailyjelephone calls were made to Mn and Mrs. Duty 
about payment. The creditor and the cpHection agency 
threatened to "blacklist'' Mr. and Mrs. Duty with a local 
creditor association so that (hey could mot obtain credit. The 
creditor and the collection agency repeatedly used harsh 
language in calling the Dutys and referred to themas^dcad- 
beats" in the calls and to their neighbors. The creditor and 
the collection agency made numerous calls to Mr. and Mrs. 
Duty's employers requesting that the employers require 
them to pay their debt. On one occasion, the creditor called 
^Mr Duty's mother asking about payment of the debt. On 
another occasion, Mr. Duty's brother was called and a$k6'd 
about payment. Special delivery letters and telegrams were 
sent to Mr. and Mrs. Duty on several occasions, Sometimes 
at midnight, demanding payment. 

Both Mr. and Mrs. Duty alleged that they suffered serious 
emotional distress, ^evere headaches and nervous indiges- 
tion, as a result of the creditors and collection agency's 
actions. Mrs. Duty was dismissed by her employer because 
of the repeated phone calls while she was working and 
inability to do her work, 

Mr. and Mrs. Duty sued General Finance and tfee collec- 
tion agency clthming that the defendants!, actions caused 
them mental anguish and physical injuries. The trial court 
dismissed the suit stating that the Dutys had hq legal basis to 
^sue the defendants. *^ 



Issues for Discussion 

1 , Should Mr. and N^rs. Duty h^ve ihe legal right to sue 
the creditor and thccollcction agency for damages? Why? If 
Jp, how should a court determine therr 'damages for the 
alleged t>hysical injiirics? The alleged "mental anguish** 

einjurics?^ \ - 

2, Should a creditor\or collection agency be allowed to 
mal^e repeated calls to tonpayihg debtors abput theirdebt? 

V Should a creditor or collection agency be allowed to call a 
■ hoiipaying debtor*s employer or relatives about ^he debt? 
f^AVhait about a young debtor's parents? In what specific 
v^l^situations would you label a creditor's orcollection agency's 
i^v^racticcs •'abusive'' or •^harassingr 

3, Supf>ose you tlo not have the mpney to pay one 
j^jfionthiy bill. What should you dp? Ignore the overdue 
^Inotice and wait until you get the money to pay the bill? Call 

ithic creditor to explain your situation and make other ar- 
jT^iing!^ Ask an attorney to file for ba^l^^juf^tcy? 



V " Decblott of the Texts Supreme Court 

In attcmpiing to collect a debt, when a creditor or those 
apttng on the creditor's behalf engage in a course of conduct 
with at) indent to cause the debtor great mentaUnguish that 
results in physical }t\Jury and the loss of employment, the 
creditor ahd the agents are liable for damages to the debtor. 

R«iMfilnf of the Court 

Tf^ ^urt heire did not want to allow suits based simpjy on 
menii) mguiish. The reason for such a rule is that nonphysi- 
cal injuries resulting from mental anguish arc very difficult 
to prove. Uniike physical injuries (e.g., fractured wrist, loss 
of an eye) where the loss to the plaintiff can be objectively 
^determined, nonphysic^ injuries {e.g., emotional distress, 
ps^ychological suffering) usually can only be determined by 
subjective impressions. ^ 

Therefore, the couct found that in this case where the 
^ mental anguish caused by the defendants resulted in the 
plaintiiTs* physical injuries and loss of employment, the 
defendants would be held responsible for the resulting dam- 
' age to the plaintiffs. Thus, the creditor and colleqtion agency 
w«re held liable for uaing abusive collection methods in this 
cuse that<;*esulted in the debtors' physical suffering. 



1 RETAKINO THE' GOODS UPON DEFAULT: 
; f\ientes V, Shevin (\912) 

Fjicia 

Ms, Fuentcs purchn$cd A ^iovc and l^tcr purchased a 
phonograph from a Firestone Tire Company store, which 
was in the business of selling automotive items and home 
j .Wlif^'^ces, Both purchases were made on conditional sales 
contract^^ in which Ms, Fucntes would make monthly pay- 
ments. The stove and phonograi)h cost $500,00 together 
with a finance charge of over $100.00 for both contrncts. 
Under the contracts; Firestone remained thejegal owner of 
the goods until the contracts wcfe paid in full, and Ms. 
Fuentes could keep the goods unless she failed to make the 
, monthly payments, 

Ms. Fuentcs made her payments for over a year. Then she 
stopped paying when a disagreement developed with Fire- 
Stone over servicing the stove, even though' only 200.00 
reWincd to be paid on the contrats. As a result, a Finjstone 
representative went to small claims court requesting that the 
court clerk issue an order to t||ke back the stove and phono- 
graph because Ms. Fuentes stopped making payments. 
Before Ms. Fuentcs received any notice oif Firestone's 
actions, the court clerk gave the Firestone representative a 
paper ordering the shefifJ'to seize the stove and phono- 
graph. On the same day, a deputy sheriff and Firestone 
employee went to Ms, Fuentes' home and removed the stove 
and phonograph. At this time, neither Ms, Fpentcs nor any 
judge had seen the paper that authorized Firestone and the 
$hertff to take the stove a|i^ phonograph. 

Itnues (or t>iscu$$ioi) ^ 

|. I. Why would Firestone want to* take back the goods 
^ without informing Ms. Fuentcs? What special circumsUin- 
ees, if atu^ight justify a seller in imirtediately t^ng back 
goods a Kpyer hais not yet paid for undbr a conditional sales 
contract? Should ah automobile seller have .the right to. take 
back a car that the buyer has not yet paid for under a 
conditional sales contract without notifying the buyer or 
without court approva^l? Why? 

2. Isjt fait to allow a seller to take back goods that the 
buyer has not yet paiii for under a conditional sales contract 
bcfoire the btiyer has any notice from a court concerning the 
matter? Why? Is it fair if there ha6 been no court hearing on 
the sellcr*$. right to take back the goods? Suppose in this 
same situatioti the buyer signs a cotjitract that states,-^Thc 
seller reserves the right to* take back the goods tinder this 
Cfontract if the buyer f^ils to make the agreed payments,'* 
Would this fact affpct your opinion? Why? 



■n Decision of Unlttd Sintm Supreme Court 

- A stale law that '^IIqws a crcdilor to seize a (Jebtor s 
property violates the due process requirement where the 
- debtor is giveti t\o notiee or opportunity to be heard in court 
before such sei>:urc. 

" ■ " '-^ 

ReasontiiK of the Court 

Due proccfs^ 7)riaw refl[uires that every person be givch 
notice and an opportyniiy to be heard in court before that , 
person can b^^deprived of his or her property. The reason for 
this rcquirc^)en^is to assure that the seizure of pro|>erty is 
accompUshipd only where a party hus a legal right to take 
an^other person*s property, 

fevtn thouglj Ms, Fuentes had not yet paid for the prop- 
erty and thus was not the legal owner, the Court reasoned 
that a debtor has a property interest in the goods purchased 
because the debtor has possession and has, made 'partial 
payment. Therefore, Ms. Ftientes was entitled to receive 
official nptificrftlon that her property (nay be seized; and she 
was entitled to have a hearing in court to determine whether 
Firestone had a Icgaf right to seize the goods before the 
seizure toulctactually be accomplished. 

The Court noted fhat there may be "extraordinary situa- 
tions" where the seizure could be accomplished before offi- 
cial notification and the court hearing. Although the Court 
did not specify what thcse '^extraordinary situations*' were, 
it was implied that situations involving automobile pur- 
chases would qualify because of the debtor*s ability to trans- 
port the vehicle before paying for it. 

The Court also denied Firestone's claim that it had a right 
to take back the goods'bccausc Ms, Fuentes waived her right 
to a prior hearing by signing the contracts which stated (hat 
^ tbfi seller had the right to take back the goods: The Court 
said that a person musjl be made aware of any waiver of.a 
constitutional right and such a waivcf must beiblear. 
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Summary of the Law for Lawyers and Teachers 



A, INTROl>UCTION 

In earlier days, with'less industry and less commerce, 
'transacUons in the marketpJace between sellers and buyers 
were relatively simple. The law focused on business and , 
trade between commercial buyers and sellers rather than (he 
simnJe transactions Involving ordinary buyers of consumer 
good?. With the simplicity'of the marketpJace nx^ the fact 
(hat there were fewer eonsumer goods, the buyerind seller 
could negotiate purchases and sales from equal bargaining 
posftions. From this equality of positions, the law recog- 
nised the doctrine of t^aveat cmpiror->-"le( the buyer 
^Ware," 

Put Vith the growth of manufacturing industries and a 
marketplace Oriented (oward consumers, the complexity of 
transactions between buyers and sellers increased,. and the 
seller, as ultimate master of the production* process, 
assumed a superior positipn in the marketplace. As most of 
' America became a "consumer society" in (he I950's and 
'1960V the doctrine of caveat entptor would no longer suf- 
fice because of the dispari(y in bargaining positions between 
buyer and seller. 

Wi(h the advent of a "consumer society," the law became 
cognizant of these changes, and the focus shifted to protect- 
ing the consumer against the abuses of unscrupulous mer- 
chants. This section will examine the case and statutory 
developments in the law as it pertains to con.sun)ers, looking 
at the buying or leasing of goods and services, the payment 
process, and the collection process. 



BUYING ,OR LEASING GOODS AND SERVICES: 



I. Dmaiyt Products 

Many, provisions of the Uniform Commercial Code 
(UCC) govern consumer transactions. The UCC is a codifi- 
cation of the laws regulating the field of Commerce and is 
applicable to mos^commcrcial dealings in the United States. 
Concerning defective consumer products, three code sec- 
tions arc particularly important. Section 2-313 ddfines 
express warranties as affirmations, promises, samples, or 

_ descriptions of goods made by the seller or made part of the 
■ bas ia of t h e t r a n sactio i i warranting that t he g66ds Will con- 

. fortn to such affirmations, promises, samples, or descrip- 
tions. Express Warranties differ from implied warranties in 
that the former, are created by the seller whereas the latter 
are imposed by law. Section 2-314 outlines the implied 
warranty of merchantability stating that a seller who is a 
merchant impliedly warrants that goods sold "are fit for the * 
ordinary purposes for which such good$ are used." Section 
2-315 describes the implied warranty of fitness which pro^ 
•vides that if the seller has reason to know any particular 
purpose «for which the goods arc required by the buyer and 
(he buy^r relies on the seller's judgment| to provide such 

: jjlQOdS, thjtsn the seller imt)Uedly warrants tlat the goods will 
Iji^ v fltior such purposes. In these 4ast two situationsv the 



implied warjcfttttics by law make a commercial .seller liable to 
a consumer for defects in (he product. 

A ques(ion arises as (o what is a defective product. Is a car 
Which is fit for the ordinary purpose of driving d(5fcc(ive if it 
i.s unsafe in collisions? In Larson v. General Motors Corp., 
.391 F.2d ,4|5 (19^8), the plautiff claimed (hat in a head-on 
collision the steering mechanism of a Corvair would be 
pushed into (he dr -r's head, The cour( held that an auto 
manufacturer had a duty to design cars in a manner that 
would protect the occupants in case of collision since it was 
fore.tceable (h«( many cars would be involved in collisions. 

Two (heoriqs have been cmpl6ye'^ (o make the seller liable 
to "a consumer for damages resulting from defects in the 
product one theory ba.sed o'n contrac( law and arisir\g 
from (he implied warranties outlined above,_the other theory 
based on tort law i^d embodied in the concept of strict 
crltcrprise liablility. The latter theory is stated in the Restate- 
ment (Second) of Torts §402 A which states, 

One who .sells any product in a defective condi- 
(ion unreasonably dangerous (o (he u^er or con- 
sumer or-to his property is subjec( (o liabili(y for 
physical harm tb^ereby caused to (he ultimate 
user or cbnsuTtner, or to his property, if (a) the 
seller ip^gaged in'the business of selling such a # 
'pro(|uff[, and (b) it is expccfed to and does reach 
the user or consumer without subslantiai eiiange 
in the condition in which it is sold. 
As the (wo theories have developed, the courts have chis-' 
elcd away many of the major distinctions between them. 
Under each theory, fault on the pajt of the seller is not a 
factor since the seller will be held liable for a defect in^thc 
product at the time of the sale. Disclaimers of warranties * 
and lack of privity of contract (no duty is ow«d to one not a 
party (o the contract) can be obstacles in cases involving the 
implied warranties, but some courts have employed the 
doctrine of uriconscionability to set aside disclaimers and 
privity allegations. See. HennMgsen v. Bloomfield Motors, 
Inc.. 32 N.J.,358 (I960) (included in Cas^s for Students); 
Santor v. A. and M. Karagheusian, Inc. 44 N.J. 52 (1965), 
infra. Since disclaimers and privity are concepts of contract 
law, they have no applicatio n.t_ojthe strict enterprise liability 
theciry. ' " " 

However, a major issue under both theories is what l'os.ses 
arc recoverable by the consumer. These issues were 
..addressed in two leading cases.^ In Santor w.. A. and M. 
Karagheusian, Inc., supra, a consumer purchased certain 
retail catpeting manufactured by the defendant. After the 
carpet was laid in the consumer's home, unusual lines devel- 
oped in the' carpet. After finding out that the retailer had 
•gone out of business, the consumer sued the ncianufacturer 
for damages for breach of the implied warranties^ The New 
Jersey Supreme Court held (hat (he manufac(urer was liable 
under .both theories for breach Af the implied warranties and 
strict liability in tort. The court reasoned that when a manu- 
facturer presents goods for sale to, the public he must also 



represent that such goods are $afe and suitable for their 
intended use. The court ruled that under either theory, a 
consumer could recover losses for personal ii\jurics or prop- 
erty damage. In Setly v, mute Mvtvr Ca, 63 Cat. 2d 9 
(1965), a consumer purchased a truck manufactured by the 
defendant: When the consumer drove the truck for his haul- 
ing4jusiness, the truck would bounce violently. Even though 
the consumer took the truck to the defendant to be repaired,^ 
the bouncing continued for 1 1 months until one day the 
truck overturned when the defendant attempted to turn a 
corner, TKe consumer was not iT\jured in the accident \>nx 
sued the defendant for the cost of repairs, money already paid 
on the purchase jjricc, and lost busmcss profits. The Califor- 
nia Supreme Court allowed the award of damages for 
money already |)aid on the purchase price and lost business, 
profits based on a breach of warranty that the truck was free 
from defects. The court refused to allow an award of dam- 
ages for the cost of repairs claiming that such damag?vS were 
an economic loss not covered under thc> strict liability 
theory. 

Courts have also Analo^gizcd the buying of defective pro- 
jJucts to the leasing of defective products. Therefore^ liabil- 
ity has been imposed upon the lessor .of the defective 
products based , on^a breach ofe, warranty theory or strict 
liability theory. Cirurorl^ v. Hertz Truck Leasing A Rental 
Service. 45 N J. 434 (1965). Liability has also been imposed 
upon the seller of services for the defective retidcring of such 
services. Newmark v. Gimble. fnc, 54 NJ. 585 (1969), 
: Defective products have been the subject of fevleral legis- 
lation as represented by the Consumer Product Safety Act 
Of 1972, 15 U.S.C. §2051 et seq. The Act established a 
, C9nsumer Product Safety Commission with the authority 
to ban hazardous products and promulgate consumer prod- 
uct safety standards, the vfolation of which is subject to- 
civil or criminal penalties. 

2. Limitation pn Wirraotles 

Although merchants tnay be liable for damages caused by 
their defective products, under the UCC they n>ay limit or 
disclaim Uheir warranty liability. Section 2-316 allows a 
merchant to limit or disclaim the implied warranty of mer- 
chantability i( language is uScd which specifically mentions 
merchantability and, in case'' of a writing/ the language is 
coiispicuous, Le,, noticeable print in larger type or a differ-^ 
cntl color. The implied warranty of fitness can be limited or 
disclaimed only by conspicuous, written language. 

Regarding consumer transactions* the courts have disfa- 
vor^td disclaimers of the impKed, warrA.tities. Hermihgsiin, 
mpka, is a good, example oif this trend. Here, t(ie auto 
manu^acttircr expressly warranted that the plaintiffs car 
was free from defects and if any part wfis found^defective, 
such|part would be repaired or replaced wilhin 90 days after 
delivery of the car or before it was driven 4,0(X) miles. This 
warf^tity was made expressly in lieu of all pther warranties. 
Ths i^lqintiff gave the car to his wife as a gift, and 10 
later Vhen she drove it «hc was injured in an auto i 
Both jiMcd the auto manufacturer for negligence ai 
of wat^tfty claiming that the car's defective steering mecha- 




nism caused the kccident, f he New Jersey Supremo COurt 
rulc(| that the plaintiffs were entitled to recover damages for 
personal ir\jurics resulting from a breach of the implied 
warramy of merchaiilability. The coud held that the dis- 
claimcr was void as (i matter of law because of the ufiequal* 
bargaininjg: positions between buyer and seller as a result of 
^he seller^s use of a standardised, form contract and the. 
inconspicuous disclosure of the warranty. 
, Concerning the disclosure of warranties. Congress 
entered the field with the Magpuson-Moss Warranty Act of 
1975, Under thp Act, manufacturers or sellers using writtcrt 
warranties in connection with the sale of a pVoduct costing 
more than $5 mnst fully and conspicuously disclose in sim- 
ple language th/ terms and conditions of such warranty. If 
the product costs more than $ 10, all written warranties must, 
be dtesignated as either '*fuir or ^'limited,** clcariy and con- 
spicuously. Sellers and manufacturers who giveii full war- 
ra^jaty must fix a defective product within a reasonable time 
and without chargcOand if repair efforts do not correct the 
defect, the consuprteyis entitled to choose between a refund 
or replacement without charge. 



3. Utifiir ind Deceptive A<lverti$ing ' 

At common law, the consumer was only protected against 
^ false advertising with a remedy in tort known as deceit oicin 
contract for breach of Warranty. Today» the Federal Trade 
Commission (FTC), charged with Wk responsibility of prp^^ 
tccting tKe public from unfair or deceptive acts or practices 
in commerce, regulates advertising practPccs. Many states 
qlso have their own unfair commercial practices legislation. 

/^cording to FTC guidelines,' deceptive advertising is 
tharwith a capacity to deceive; it need not be ftilse. One 
deceptive practice prohibited by FTC guidelines is** bait and 
switch'* advertising. This practice involves an item being 
advertised at a very low pi;ice, but when thaconsu me r comes' 
to the store, the seller attempts lo^ell the consumer another 
more expensive item. Such practices are found where the 
seller refuses to show the advertised item, speaks Jpoorly of 
the advertised item, fails to have a reasonable quantity of the 
advertised item, or refuses or fails to deliver the Advertised 
item. In Tashofv. FTC 437 F.2d 707(1970), thjs practice 
was prohibited where a seller advertised eyeglasscjf at a $7.50 
price and sold less than lO^pairs, but sold almost ) ,400 pairs / 
of other eyeglasses at a higher price. / ^ 

Although the jnajor method of enforcing FTC /eguiations 
has been cease and desist orders, a modern devcl|()pment has 
' been the imposition of corrective advertising. /in a major 
administrative case, h re Warner Lambert Ck, FTC No» 
8891 (1974), aftcr^finding that tlw makers /of List^rine 
mouthwash falsely advertised that Listerine prevents and 
cures colds and sore throats, and FTC Administrative Law 
Judge Ordered the company to make jthe following disclo- 
sure in all Listerine advertisement for two years: ^'Contrary 
|to prior advertising, Listerine will not prevei)f or cure colds 
or sore throats, and Listerine will not be beWficial in the 
treatment ipf cold symptoms or sore throats.] The extent to 
which this,controVersiat enforcement method utilized will 
be detftrmiticd by future actions of the FTC and the couAs. 



4^ Unconsctonnbtlity ' y 

;rt Courts )vlH sometimes refuse to <5nforco consumer con- 
. tracts found to be imconacionftblc. Tbt doctrine of uncon-_ 

_ JcionabiUly was recognized in common law and was restated 

' in the UCC. Atthoughlhe concept is not expressly deftiied> 
UCC §2-302 allows a court to refuse etiforccment of uncon- 
scionable contract provisiona^t)r unconscionable contlracts 
_ altogettier • . * 

~ IViliianis V. H^alker-Thomasr\4rniU4reCo.JS0K26,445 
(1965) (included in Cases for Students), is the classic case on 
unconsoionability. Here, the consumer purchased some 16 
items totalling $1 ,800.00 frortione mcithant oVcr a period of 
about five years. A fprm contract for each purchase allo^t^cd 
the merchant to retain a security interest in all items pre- 
viously purchased until every item was paid in fullrthus, 
when the consigne^r default^ on ihj^ last item purchased, the 
merchant attcmpte^ to repossess all of the items purchased. 
In the famous opinion by Judge J. Skclly Wright^ the contract 
could not'be enforced because it was unconscionable at the 
time it Vvas made. According tojfudgc Wright, the concept of 
unconscionability had a broad interpretation focusing on 
the absence of meaningful choice by one of the parties to the 
contract and tqms unreasonably favorable to the other 
party. This situation dften arises in consumer transactions * 

. where the buyer must sigp the seller's. standaixlizcd, form 
^ ,,contract upon purchase. Judge Wright's formulation of the 
unconscionability test was whether ^Hljc terms are so 
't^ extreme as to appear unconscionable according to t|ic 
Vnores and business practices of the time, and place/* 

Courtis have also found contracts to.be unconscionable 
where there is a gross disparity between the value of a 
consumer product and its price. In Jones v.^Star Credit 
Corp., 298 N.Y.S. 2d 264 (1969), the consumer purchased a 
freezer on credit with a purchase price of $900.00 to be 
financed at a credit price of $1,234.00. The freezer actually 
was valued at no more than $300.00. Based on (he disparity 

*^ between price and value, the liti^ited resources of the consum- 
er* and the consumcr*s lack of bargaining power, the New 
York Supreme Court held that the contract was 
unconscionable. 

5. Home Solicitation 

Consumers have been afforded protection in the area of 
home soliciatioh sales, more commonly known as^ door-to- 
' ^ Woor sales. The theory behind this protection was that con- 
sumers are much more susceptible to^deceptive practices in 
home solicitation sales because the buyer is usually a captive 
audience of the sellen Sellers utilizing these practices aim 
high'-pressui|<j| sales at the i^oor or the elderly,* In these sales, 
the buyer laOks thtj power of comparative shopping, 

Many «t^s have adopted legislation based on the Uni- 
form Con$|iner Credit Code provisions to givtMh^ • 
i a mea$t|j^|tf protection in thtse sales. The Uniform Consu- 
I i mer Credit Cod? (liCCC) is a codification of laws pertaihing 
•; i to qpn$uit)er credit outlining guidelines sUtes can use in 
y dra(^t|nglGgisMon. State legislation m^^ > 
P'"OvfjiiPrt» regarding homejfp^ation sales usually applies 
5v^r )^ tonly aitd re^^uiresi^that both the solici^tion 

-t|ViV^^ a^ thp signing of thc. ctmtracl occur at the consumer's^ 
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home. The consumer is theri entitled to a 72-hour **coolin^ 
off" period in which the sale may be cancelled and ,the 
consumer need not give am^rcason for the cancellation. • 
FrC regvlft^i^Jis &o fiirtiitrtiwin many state, laws in regu- 
lating home solicitation ^ales and, because the supremacy of 
federal law supersedes ^tatc laws, FTC regulations apply to 
all home solicitation sales whether cash «iles or credit sales. 
It is a deceptive trade pmcticc t6 fail to give a con$umor three ^ 
days in which to cancel any home solicitation sale. The FFC 
regulations also require that the door-to-door seller give the 
consumer oral and written notice of the right to cancel- 
within a three-day period. 

6. Referral Sales 

Another sales practice susceptible to abuse is the referral 
salbs scheme in which the consumer enters into one agree- 
ment for the purchase of goo^s^r services and anotWr 
agreement in which the seller agrees to compensate the ^ 
consumer for each new customer referred to the seller. In 
unscrupulous referral sales, the price of the goods or services 
arc often yery high with the promised ind\icc(ticnt of large 
discounts for each referral. But with the discount being 
promised in another agreeme\it, the seller receives the 
inflated purchase price and the buyer has the difficult task of 
enforcing the other agreement for compensation from 
referrals. 

For examptei in one agreement, the seller offers a stereo 
(generally retailing for $100.00) to the consumer at the 
inflated price of $300.00. But, in another agreement, the 
seller also offers the promised inducement of giving the 
consumer a $100.00 discount on*the stereo purchase price 
for every person the buyer can refer to the seller anS who 
also purchases a $300.00 stereo. The seller receives- his 
JJOO.OO under the first agreement, but the buyer must get his 
$100.00 discount under the sep!iratc, secopd agreement. 

Mapy states have adopted legislation based on the UCCC 
provision prohibiting referral sales schetncs in which com- 
pensation to the consumer is conditioned on the occurrence 
of an event after the time of the sale, /.e.* if the compensation 
\l dependent on a referred customer actually buying the 
product or service. ' . 

C, PAYING FOR ObOOS AND SERVlf ES 

' There are bavSically two ways in which consumers can pay 
' for* goods or services. They can arrange t9 pay the full 
purchase price by cash payment or defer payment of the full 
price plus any interest or finance.^ charges by a credit 
- arrangement.. 

1. Cash ' 

In commercial transact(i>ns, cash payment usually means 
payment by chccfe. In |fcttying|ror goods and si^rvices by 
* check, the consumer has the irf^j^rtant right to stop pay- 
ment of the check immediately af^it the purchase byxalling 
the bank atid requesting a stop ordeir on the check. The stop 
order may -be a useful device when the consumer has pur- 
chased a defective product or one fraudulently misrepres- 
ented. . 




The stop-order docs not rclcasc thc consiilmcr pkying by 
check from <Oiy UaljiUty, but it docs force thb seller holding 
the qheck to come to (he consumer for payment. At this 
— time, the consumer can inform the seller of /any complainis 
and request adjustments rather than enforce any rights by 
way of suit after payment. 

t. Cmitt 

, A consumer may pay for goods and services by cfedit 
usually involving one of the three following methods. In an 
imtaUment purchase, the cortsumer pays thb purchase price 
plus a finance charge in equal installment! over a spfecific 
period of time. The consumer may utilize a \evoMrtg charge 
accotmt in which purchases are paid Yor on a monthly basis 
without a fmauce charge if paid in full ot with a fmance 

^ charge if paid in installments. Finally, the c<^nsumer may use 
a thrcej-party credit fard like Master Ca<d or American 
Express which are accepted by merchants Vvho Fcceive pay- 
ment for purchases thrdugh the credit cardjcompany which 
tJiwriSnis the cardholdcn^purchaser. 

, 3. Dis€lo9ure \ 

One of the major projblems facing consumers in the I950's 
;)ftnd 1 960*s was the diffc|cnt,kind§ of informjation^ivcn them 
about credit transactions. Esi>ccially regarding the rate of 
interest to be chargecl n consumer credit .transactions, the 
a)>sence of Mniformity aiRowed crditors toj state the rate of 
ii^ttfrcst in a variety of ivays. For example: three merchants 
advertise the same stereo on sale for $5,00.00 with "easy 
, credit terms," One merchant states 'TmaUcing at p<sr 
month*' another **dolmr add-on fmancirig only $7.00 per 
$100 per year,** the otlT|er"$7.00 per yearcjiiscount on a $100 
financing" available. Consumers, while kjnpwing they were 
j;etting the same stcrei) for $500.00, had ^o way ofxjompat-' 
ing the^ various statements of the rat^ of interest being 
charged to finance the purchase. 

Congress moved to/resolve ihk probletji with the Consum- 
er Credit Protection JAct of 1968. ,15 U.$.C. 1601 » et xeq. A 
n\tk)or component off this legislation wa^ the Truth in tend- 
ing Act which requires that a creditor e')<tending coi^sumer 
credit disclose essential credit terms. A general disclosure 
requirement of the Truth in Lending y^ct is that all disclo- 
sures be made "dearly, conspicuously^ and in meaningful 
sequence." Conccrnirtg closed end credit (transactions like 
consumer loans, installment purchase^, etc. where credit is, 
extended fpr a spelific -period), the iwo most important 
disclosure requirements are disclosure! of all cost^ included 
in the finance charge and disclosure of ii uniform determina- 
tion Of the rate of interest known as the anYiual percentage 
rate. With i^c annual percentage rate, consumers can com- 
pare interest rates offered in credit, tfansaptions. ^ 
The Act requires somewhat different disclosures for open 
end credit (trahsiiction like revolving charge account pur- 
chases, three-party credit card purchases; etc. where the 
consumer has the optjon to pay irr instaltnients or pay the 
full balance). An initial disclosure is required before the first 
transaction i$ made on the account stating when the finance 
^ eharge will be intpbsed, the balance on, which the finance 
charge will be imposed, and a "ndminar annual percentage 
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rate. Since in open^nd credit arrangements the actual 
finance charge and annual percentage rate cannot be detei^ 
mined at the outset because the account is opened before any 
purchases, disclosure requirements for the initial statement 
^ basically are to inform the consumer how these amounts will 
^ be determined. Another disclosure requirement is the period- 
ic statement. Periodic statements from the creditor on an 
open-end credit accotmt must be sent to the consumer at the 
end of each billing cycle (ustially a monthly basis) disclosing 
the previous balance, aniounts and dales of each purchase, 
the actual finance charge, the actual annual percentage rate 
and the new balance. 



4. Rate Regiilatlon 

The cost of credit has traditionally been regulated by 
usury laws. In earlier times, usury laws usually prohibited, a 
lender f^om making a lohn charging interest above 6% prr 
year. However^ as consumer credit expanded, it was recog- 
nized th^t lenders could not profitably iend inoney to consu- 
-4»efrai6% interest because consumer loans would be small, 
over .short periods of titne, and risky ventures in general 
Two methods were used to remove consume^credit tran- 
sactions from the purview of state usury laws. One method 
was the adoption of sta<^ laws based on the Uniform ^mall 
Loan Law which allowed lenders of less than $300.00 to 
charge no more interest tl^^n 3^A% per month. The other 
method was the judicially created "time-price" doctrine, \ 
This doctrine stipulated that' a retail credit sale was not a 
loan but a sale with two prices: one price if payment was 
made on the date of purchase and another price if payment 
was to be made at a later time. Since the sale was not a loan, 
it was not subject to the state usury laws. 

Once consumer credit was taken fronii the purview of 
antiquated usury laws, some rate regulation was required in 
the consumer cre<(it industry to allow for reasonable but not 
extortionate profits by creditors. Some states regulated con- 
sumer credit interest rates by updating old usury laws so 
such laws would be applicable to modern consumer credit 
transactions. Courts in other states applied usury laws to 
consumer credit transactjpns, even open-end credit transac- 
tions such as revolving charge accounts. State v. J.C Pen- 
ney, Co,, 48 Wis. 2d. 125 (1970). Other states adopted 
legislation modeled on the UCCC, which imposed high 
ceilings on interest rates for various consumer credit transac- 
tions instead of actually setting rates. For revolving charge 
accounts, the UCCC provides fora limit of 24% (or balances 
of $500.00 or less, and 18% for balances of more than 
$500.00. For revolving loan accounts and other closed end 
credit transactions, the limit? are as follows: 36% for balan- 
ces to $300,00; 21% for balances from J300.00 to $1,000.00 
and 15%forbalancesoY<fr$l,000.00orl8%.overall/Consid- 
ering the current impact of inflation on interest rates,'rate 
regulation may well be subject to reconsideration once 
again. v , 

J. Fair Credit Reporting and Equal Credit Opportunity 

T^ othcf^cQmponehts of the Consumer Credit Protec- ' 
tion Act are w^rth noting. The Fair Credit Reporting Act of ^ 
1970 regulates the practices of tht credit reporting industry. 



^ Before extending credit to a consumer, most creditors will 
order a credit report from a credit agency which compiles 
financial and other related information on individuals who 
^ _ h«ive previously been granted credit. jF^ractioes in the credit 

- ^ reporting industry sometimes led to the reporting of inaccu- 
rate or misleading information or an encroachment on the 
consumer's privacy. For example^ an unfair practice would 

1... invoLvc informing creditors that thecan&unicr was a **dead- 
beat" based on unverified infornowtion received from a 
. **no8y^* neid^or. ' , 

Under the Act, consumer credit reports can only be used 
for five purposes: (1) credit; (2) Insumncc; (3) employment; 
(4) obtaining a government license or benefit; or (5) other 
legitimi^te business needs involving .the consumer. The Act 
rectutiFes that credit reporting agencies maii^lain reasonable 

vi- procedures to prevent obsolete and inaccurate^infornialion 
in consumer credit reports. When a consumer credit report 
is used to reject a consunrier for credit, insurance, or employ- 
ment, the user of such report must notify the consumer of 
the name and address of the credit reporting agency which 
made the report. A consumer has a right to information in a 
consumer credit report concerning the nature and substance 
of such information, the source of the information, and the 
^ name of any recipients of the report. A credit reporting 
agency has a duty to investigate a consumer's claim that the 
• repprt is inaccurate br incomplete, and a consumer may file 
a written statement with the report stating the nature of the* 

' claim when any dispute is unresolvedy 

The Equal Credit Opportunity Adt of 1975 was enacted by 
Congress to alleviate discrimination against women in the 
granting of credit. The Act specifically prohibits evaluating 
credit applications on the basis of sex or marital 0kius or 

r i ^'^^^^S'^S the terms of credit solely because of a change of 

5 t name or marital statu&/A former practice in grantjng credit 
>y^ould allow a husbam to obtain credit on his own but not a 
wife unless her husband was a party to the transaction. In 
1976» the Act ms amended also prohibiting discrimination 
in a credit transaction on the basis of race, color, religion, 
national origin, oisftge. 

Seeprity IntfireW 

Crcditort ofteti s/ck some degree of security to insure that 
. consumers repay debts. For instance, bcfyrc lending money 
to a consumer, a bank migh^ require that the consumer give 
{ ^ the bank certain rights to ^i^operty of the customer. The 
property become? collateral for thj loan and the bank has a 
security interest in the property. If payment is not made^the 
V ' bank fnay take the collateral to get proceeds for payment of 
; the debt. Sometimes creditors will secure payment by taking 
J" a security interest in the goodsHhe consumer is buyitig e.g., 
; anauto, stereo, or T.V.,which|Sves the creditor the right to 
take back the goods if payment is hot made. 
Stated have iinacted legi$lation.iregutating creditor practic- 
j^^v e$ in tajking security interests. Some $tatei disallow a credit- . 
4^; or*s security interest in the debtor's tts^t property to sebure 
^: cpnsiumer loans and purchases. Other states only allow pur- 
mohcy security intetests in consumer transactions^ 
'0,g^ seeurity interejiis in goods sold by the creditor or pur^ ^ 
.^M- chiased with loan money from tht tender 



7, Credit Cards 

Consumer use of credit cards^s become a way of mod- 
ern life. A cardholder has credit extended without the neces- 
sity of establishing a good credit rating for each purchase. 
The cardholder's creditworthiness is detern|incd by the card 
issuing company before the card is issued. Merchants 
honoring the card receive payment from the curd issuing 
company which then bills the cardholder. 

Two issues of concern to the consumfer using a credit card 
are within the purview of the Truth in Lending Act. One 
issue, especially in regard to three-party credit cards, ii^ 
whether the consumer can assert any defenses against tftc 
card issuing company when a defective product is purchased 
from a merchant honoring the card. The Act states that a 
consumer can asser^ such defenses against the card issuer 
when the merchant is closely associated with the card issuer, 
when the sale involves more than $50.00 and the consumer's 
address is in the same state as the mcrchant's^sin^ss, or is 
within 100 miles of the merchant's business, or When the 
card issuer includes the mefchant*s advertisements in billing 
statements and urges use of the card for the njerchanfs 
products. 

The other issue concerns the cardholders liability for 
unauthorized use of his or her credit card. The Act limits the 
cardholder's liability to $50,00 for unauthorized use. Fur- 
thermore, the card issuer can only collect up to $50.00 for 
unauthorized use when all the following conditions are met: 
(1) the card was accepted by the cardholder; (2) notice of 
potential liability was given to the cardholder; (3) the card 
issuer provided addressed notification wjiich the cardholder . 
may return in the event of loss or theft of the credit card; (4) 
unauthorized use occurred before the cardholder notified 
the card issuer of loss or theft of the credit card; and (5) the 
card issuer provided a method of identifying the unautho- 
rized use such as signature verification. 

D. COLLECTING CONSUMER DEBTS 

For various reasons, a consumer may be unable or unwil- 
ling^to pay off debts. When consumers do not make {he 
required payments for an obligation, they are in default. 
Upon default, the creditor has a number of remedies in 
seeking payment. These remedies and their limitations wi^l 
^ be discussed below. 

L Informal Debt Colleetion 

Before emplc^ing any judicial efforts to collect consumer 
. debts, creditors frequently use informal means in seeking 
payment such as oral or written communications with the , 
debtor or the use of collection agencies. Although these 
methods arr relatively simple and inexpensive, they often 
have led to abusive collection practices. 

In 1978, Congress added the Fair Debt Collection Practic- 
es Act to the Consumer Credit Protection A<it. thc new law 
established comprehensive restrictions on t|he practices of 
those engagjed in the business of debt collection. The A'ct 
* prohibits debt collectors from communic^itig with a debtor 
at unusual times and places. It also inanddies use of validat- 
ing procedyfei for the consumer debt in oijder to yerify its 



accuracy. The Act prohibits debt collectors from the use or 
threat of violence, the use of obscene language, the publica-^ 
tion of a list of defaulting debtors, and.repeatcd telephoning^ 
with an intent to harass. The debt colleijtor is al^o prohibited 
from contacting third pcrsoris unless for the purpose of 
finding th<5 location of the debtor or conlactii)ifi the debtor's 
employer in contoection with a judicial action. 

2- Attachment ^ . 

Upon default on an obligation, a creditor^n sue the 
debtor to obtain personal judgment fbr the amount of the 
debt. Because, of the time and expense of this collection 
method, many creditors will[ utilize remedies a^j^ajjable prior " 
to a court judgment. One such remedy is attachment in 
which a writ of cxecutipn Is issued by a court to seize the 
perirenal property of a debtor to hold siich property pending . 
the outcome of a suit for a personal judgment or to satisfy a 
personal judgment plrcady obtained. Therefore, the remedy 
of attachitient is available to the creditor prior to or after 
judmeiit. 

The creditor may attach any noriexempt personal prop- 
erty of the debtor. Almost aU sta^e laws exempt certain 
personal property from the creditor's reach, such as cloth- - 
ing, furniture, personal items, etc. j 

3. Garnbhment 

Another important method of attachment is garnishment. 
The remedy is sometimes available before judgrtient and 
usually allows the creditor to receive a part of the debtor*s 
wages. After the creditor files suit foir a personal judgment, 
the creditor may obtain a court order requiring that the 
debtor's emp?^yer pay part of the 'debtor's wages to the 
creditor until the suit has been trled. lf the creditor wins, the 
wages collected are used to satisfy (jhe judgment, but if the 
creditor loses» the wages are returned to the debtor. 

Prejudgment garnishment allows a creditor to attach the 
debtor's assets before a judicial determination of the deb- 
tor's liability. In Sniaciach v. Family Finance Corp., 395 
U.S. 337 [\9f}9\ the Supreme Court ruled that a Wisconsin 
prcjudgiT^ei^t wage garnishment, l^w was unconstitutional 
becausf^lt violated due process in d'cpriving the debtor of his 
property without giving him notice and hearing on whether 
^ the creditor was entitled to refcov6r against the debtor. 

Since SniadacK many states have abolished prejudgment 
wage garnishment laws altogetheji^ or amended the laws to 
afford the debU)i»^otice and hearing on the merits of the 
wage garni^)i<fent before attachment. Also, under the Con- 
sumer Crralt Protection Act, a Creditor can take no more 
than 25% of a debtor's disposable weekly earnings or ah 
.^amount by which disposable ea'rnings exceed thirty times 
the federal mihimum hourly wa;'ge. Th^ Act also prohibits 
the dischairge of any .employee because his or her earnings 
have been garnished fdr **any c^ne indebtedness/' 



4. R«|i|evfQ^iid RepMsessioh \ ■ ' ■ '\ 

Like ^ti^bm^nt, another? prejudgment retnedy- i$ 
replevin. iJl^cttditor has an interest in specific property; i.e., 
S: property purchased from the creditor (not any nonexcmpt 
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personal property of the debtor as in the case of attach- 
ment), upon filing suit for a personal judgment and obtain- 
ing' a court order, the creditor may seize this specific 
property until resolution of the suit. The same problem that 
existed in Sniadach with reference to prejudgment wage 
garnishment also existed in cases involving prejudgment 
replevin actions;— the creditor took the debtor's assets 
before a judicial determination of the debtor's liability. In 
Fuentes v. Shevin, 407 U.S. (>7 (1972) (included in Cases for 
Students), the Supreme Court held that such prejudgment 
replevin statutes violated due process in allowing seizure of 
the debtor s property without notice or hearing on the valid- 
ity of the creditor's claim^even where the sales contract gave 
the creditor the right to repossess upon default. Following 
Sniadach and Fuentes, most states have now strictly limited 
a creditor's right to prejudgment remedies or abolished them 
altogether in consumer transactions. 

A similar remedy even more controversial than replevin is 
, repossession. Repossession differs from replevin in that the 
former is accomplished without a court order but through 
the "self-help'* measures of the creditor or his or her agents. 
The remedy of rcpoiwesion is embodied in UCCC §9-503 
which provides/ **Unless otherwise agreed a secured party 
has on default the right to take possession of the collateral. 
In taking possession^ a secured party may proceed without 
judicial process if this can be done without breach of the 
peace . , A breach of the peace is usually interpreted to 
mean an act likely to produce violence, e^g,, where the 
creditor or his or her agents attempt to seii* the eollateral 
while the debtor is present and protestingy 

The most common case of self-help repo^ession is .where 
the secured creditor seizes the car of the defaulting debtor. 
Some states have placed limitations on the remedy of self- 
help repossession such as limiting th<^eme'dy to the seizure 
of cars upon default. Most courts have held that the consti- 
tutional limitations of due process concerning notice and 
hearing as applied in Shiadach, supra, m\& Fuentes, supra, 
do not apply in the case of "self-help repossession since 
without court involvement there is not state Action. 

After repossession, the debtor can only reclaim the seized 
property by paying the total amoujit due plus the cost of 
repossession. If the debtor does not reclaim the property, the 
creditor may resell the property for a commercially reasona- 
ble price and apply the ifu-oceeds from the resale to, the 
unpaid debt and the cost of the resale. Although the ciyditor 
may seek a deficiency judgment where the proceeds from 
resale are insufficient to pay off the debt, many states have 
adopted provisions modeled on the UCCC limiting the right 
to a deficiency judgment UCCC §5.103 prohibits deficiency 
judgments in cases where the price of the repossessed goods 
was $1,000.00 or less. , 

E. CONCLUSION: CONSUMER RIGHTS TO RE- 
DRESS GRIEVANCES 

One significant problem in consumer protection is the 
complicated maze of applicable laws and regulations that 
give comumeri no direction^ in redressing their complaints, 
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However, this concluding pasaigc suggests some avenues 
consumers should follow. 

The consunHer first should address any problems to the 
seller or creditor. The vast majority of merchants wish to 
" s^Tsty in otxJcr to continue business with 

th,^m. If a dispute develops and goes unresolved, the consu- 
mer may wish to seek outside assistance. P|Pvate consumer 
or bthincss organizations such as the Consumer Credit 
~ Counseling Service or the Better Business Bureau may be 
able to provide needed assistanfce. The local media may also 
be'a source of assistance through special programs dealing 
with consumer problems. Next, the consumer may enlist the 
services of local, state, or federal government agencies. Most 
local and state governments now have consumer af^irs 
agencies to assist consumers in resolving complaints. Also, 
consumers may solicit assistance from state and local 
governmental agencies that regulate or license many bnsi- 
nesses and professions such as doctors, lawyers, insurers, 
reahors> etc. On the federal level, many governmental agen- 
cies have jurisdiction over specific areas of consumer affairs 
and sotryc have already been mentioned such as the FTC and 
the Consumer Product Safety Commission. 

Before resorting to individual leg^l action concerning 
minor problems (product defect, inaccurate billing, etc.), the 
consumer probably stfould seek assistance thrpugh one of^ 
the above sounjcs. Regarding individual legal actions, most 
|tates have established small claim courts to handle cases 
mvolving small sums of money, i.e.. usually up to $1,000.00 



^ $2,000.00 limits. Usually, a consumer docs not need an 
attorney in small claims court. Informal procedures are used 
in such courts and staff may be available to assist the consu- 
mer in properly filing his or her suit. However, llJgal action 
in a regular civil court may be necessary in more serious 
instances (e.g^s injuries caused by defective products, wage 
garnishment, adverse personal judgments). Herx^ the servi- 
ces of an attorney are necessary. Although the cost of legal 
services may be expensive, many consumer protection stat- 
utes provide that the successful consumer litigant may rec- 
over reasonable attorney fees from the defendant. 

Finally, if consumers have so many debts as to render 
them insolvent, they may file for bankruptcy^ under the 
federal law. Bankruptcy is a procedure whereby a debtor can 
discharge his or her debts in order to start over and build a 
new economic life. Once the debtor*s petition for bank- 
ruptcy is accepted by the bankruptcy court, the debtor is 
discharged of his or her debts, and any assets owned by the 
debtor at that time are taken oind divided among creditors. 
Certain property determined by state law is exempt from 
being taken by creditors such as clothing, household goods, 
and the home. The Federal Bankruptcy Act was substan- 
tially revised and streamlined in 1978 but has been the 
subject of considerable controversy as a result of claims that 
it is too lenient in allowing declarations of bankruptcy. 
Nonetheless, some experts advise bankruptcy only as a last 
resort because of adverse consequences affecting credit 
worthiness and future purchasing power. 
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~ — This^^cc^^i^n includes a sampling of currently published 
and Avidcly iised law-cn^lated education (LRE) materials, 
derived from eight different sources. They supplement amd 
broaden the topics and methods used In Part 1. Thi^ 

—introduction explains why they w<ire chosen and how they 
can be used. 

Of! Dispute Settlement, The Adversary^Systeni and jLaw^ 
^yers. tk$p\t<! the wide range of high quality LRE materials 
now available, many student texts tske the ba^sic structure of 
our judicial system for granted;^: few consider alternative 
ways to settle deputes outside of court f>r the problems as 
well as the advantages of the adversary system: Nor do they 
deal adequately ^with the questions that students (and 
teachers) frequently ask about lawyers: When do I need one? 
And how can I find One? This selection confronts these 
jcriticfil issues. They are the kinds of topics with which law- 
yera can be especially helpful in discussions with students, 

2. tVhat is a Contract? Many teenagers have part-time 
jobs and, most of them have bought or sold bikes, stereos, 
sports equipment, jewelry, or other personal property. 
Therefore, they arc appropriat<^ly concerned With when a 
promise is a legal contract and when they can *'get out of a 
Contract" tljiey think is unfair. Since contracts are nbt 
directly coycred in Part One, this « selection , is included 
because i|^jbxplain$ t^ie basic elem^ts of a contract in clear 
and stmpl^ language. In addition, it illustrates a wjde variety 
of methods that can be used to teach this topic, including 
field activities, discussion questions, hypotheticals, stories, 
and actual cases. 

|f 3. Corrective Justice. Although law schools focus on sub- 
stantive subjects suchr^as torts, contracts^ or property law, 
some law-related educators prefer an approach that focuses 
pti legal concepts such as authority^ freedom, privacy, or 
justiccJThis excerpt on corrective justice illikstrates the con- 
ceptual approach to teaching ab(>ut law in secondary 
schools. It gives students a set of ''intellectual tools" to use in 
dealing with issues of corrective justice and asks students to 
apply these tools to a hypothetical case involving govern- 
ment corruption. , 

4. 7%e /?/g/iMo jPt/i7fc)w, Although Part One discuss^^ 
.several First Amen^ent freedoms, it does^ not focus 
directly oojthe-ilgfit of citizens (6 petition the government 
for redress of grievances. This excerpt examines that funda- 
mental right through the use of two importiant U.S. 
SupreifKie Court -cases^ This First Amendment freedom is 
presen(e^in its historic context and thislesson illustrates the 
^^jiw^p^x^tt course can be built around significant decisions 
|%>f the High Court. 

5* Mock Triafs^and Appeals. Thkse simulated court pro- 
;|;^in^ ire among the iifiost popular teaching devidM used in 
v)i!^6ik^ iehooliv This excerpt uses a landmark Suprenie 



Court m^c concerning stiid^nt i^||p|^om of sp^^cch, and it 
gives specific instructions on how to run A moek trial or 
appeal in the classroom. Lawyers can be especially helpful in 
assisting teachers with this simulation ttndjn helping them 
find and adapt otljer Cm^t cases for classroom use. 



6. Students and the Bill qp Rights. Of ten! students are 
taught abofut the Bill of Rights as if it onlyapplibcl to adults 
and as if t|iere were no relationship between' rights and 
respo^nsibilities. This excerpt suggests that i^^^^hstitujional 
rights apply to sttidents as well as adults and that' t^ere 
important and close relationship between a stucient|s rights, 
and responsibilities. It also includes a ''fantasy^exercis^ 

is useful in helping students consider which constitutional 
rights are most important to them and why. 

. . ■ " 

7. Due Process in Fublic Schools. ^Thtrt^tr^ fnany confu- 
sions concemrng due process in the public schools. Some 
students mistakenly believe that they hi^ye t|ie same due 
process rights in school disciplinary proc^djngs as tbey 
have in court. Others do not uadcrstand whardu^^ process 
means or how it applies ill cases of suspension' or expulsion. 
This excerpt tries to clarify those issues th(oU£tt)tli<^\use of a 
landmark Supreme Court case on the subject an^anexami/^ 
nation of the scope and limits of student due process. 

8 V. The Case Method. Although itlmdst all law studenU 
have been exposcd to the case method, few have reflected 
upon itSHmany possibje useUif teaching secondary studc^t$^ 
IThercforc, we include this excerpt to give readers a broader ^ 
aw^r^ness of the case method: the ingredients of the metbpd* 
it^ multiple purposes and features^ how and Why to^sk 
probing questions, a variety of ways to use the method, and 
^ handout to assist discussion. 

■f 

We wish to give special thanks to the publishers of the 
excerpts contained in, this section for their permission to 
rcprodljqe these selections. 



On Dispute Settlement, th^ Advcrsjiry Systeijti, an<l Lawyers 

. from Sfwr West Publishing Co., 1080 

This 365-pogc student Icxt is designed *'t6 provide practical itiformation and probletn solving opportunities'* and to develop 
\ *HhQ knowledge and skills necessary for survival in our law-saturatjd society," The text includes activities such as case studies, 

moclc trials, role plays, smaii group exercises, opinion polls, and visual analysis activities. It consists\)f six sections: An 
^ Introdiictt'on to the taw and the Legal Systeim, Crtnrtinal and Juvenile Justice, Consumer l^w. Family La wfcousing Law, and 

Individual Rights and Liberties. In addition there Is a comprehensive 298-page Teacher^s Manual to supplelicnt the text. Both 
^volumes are available from West Publishing Company, 170 Old Country Road, Mineola, N.Y. 11501, (516) 248-1900. 
^ The following excerpts are from the Street /^vr student text, lalroduction to Law and the Legal System, and from the 

t'cachtir's Manual (Photographs have been deleted.) 

Prom Street Lmw Studatit Text 

SETTLING DISPUTES OUTSIDE OF COURT 
Many problems that arise in cfcryday life can be settled 



without going to court. In fact, there are sometimes disad- 
vantages in taking a. case to court. Because of backloggcd 
pasej? and complicated nilcs and proc^ur^courts arc often 
quite «low. Furthfennqrc^ the total cost pHin attorney, pre- 
trial discovery, witness fees, and othpr court expenses may 
be more than the case is worthV ^ 

Most people solve both simple and complicated problems 
on their own without going to court. If a person*s dog barks 
pll night and disturbs a neighbor, the neighbor will probably 
complain to the dog owner before considering going to an 
attorney. It woutd be difficult fpr society to function if 
people had to hire attorneys ahd gof to court c^vcry time they 
had a problem or a dispute. 

Despite the important role of courts in our legal system, 
there arc a number of other ways in which people can settle 
disputes. Among the most common piethods for solving 
disputes outside of court are negoiiatiori arbitration, and 
mediations 

Ncg^ytiation simply means that the parties to a dis|t{!|^te 
talk to each other about their problem and try to reach a 
solution acceptable to all Sometimes people cannot settle a 
dispute on thdr own and hire attorneys to negotiatcf for 
them. For example, people inv61vcd in auto accidents some- 
titiifcs hire attorneys to negotiate with the insurance com- 
pany over payments for injuries or damages to their car- 
People wfio hire attorneysUo negotiate for them mUvSt 
approve any agreenQient before it becomes final. In some 
situations, attorneys wilt file a case in court and then attempt 



dispute agree to have a third party listen to thoir^rguments 
and make a decision. Arbitration differs from mediation 
because a mediator helps the parties to rcaqh their own 
decision while an arbitrator makes a decision for the parties. 

Problem 9 

Consider each of the^ituations below and decide the best 
method for settling the dispute. In each case decide whether 
ihh problem would be best handled by an informal discus- 
^onbctwe^jn the parties, negotiation^ mediation, arbitra- 
tiotCB^pg to court, or by some other method. Discuss the 
reasons for your answer. 

a. A parent agrees to pay all of his daughter's college 
expenses but later changes his mind, 

b. A stereo y<^u bought broke after two weeks and the 
salesperson refuses to fix it, 

c» /^landloild will not make net^ded repairs because he 
believes the tenant caused them, 

d. A labor union and an employer disagree over the wages 
and con^dttiqns of en)ploym<int* . 

e. A married couple wants a divorce. 

f. The Internal Revenue Services sends you a letter stating 
that you Qwe another $200 in laxes. You disagree. 



THE ADVERSARY SVSTE 



The trial system in the United States is an adversary 
process, which means it is a contest between opposing sides. 
The theory of this process is that the trier of^fact O^dge or 



to work out a settlement so that the case never actually goes 4^ jury) will best be able to determine the tru^h if the opposing 



tp triaL A large number of civil cases drc settled this way, 
saving both time and money. 

Another method for revolving disputes, mediation, takes 
rpiace w^en ^ third person acts as a go-between who tries to 
persuade both parties to settle their problem. For example, a 
parent who sees two children arguing over which TV show 
to watch acts as a mediatot* by persuading the children to 
agric on a program. 

tn ^any places mediators help people solve legal prob- 
leins or disputes. For example, consumer agencies often 
%elp^tt|e disputes between consumers and store owners by 
acting As a mediator or go-between. 

/f jKird method for settling disputes outside of court is 
calleidl ftrbitration< This takes place wheo both parties to a 



parties present their best arguments and attejrppt to discredit 
or to show the weaknesses in the Other side*s^pasc> 

. If a criminal case goes to trial, the prosecution has the 
burden pr responsibility^ of proving the defendant guilty 
' beyond a reasonable doubt. In a civil case the burden is on 
the plaintiff to prove his or her case by a prephnd^rance of 
the evidence (greater weight of evidence). The stiendard of 
proof is more difficult in a criminal case because of a belief 
that more evidence should be required to take away a p*r- 
son*$ freedom. 

The adversary process is not the only method for handlin|^ 
legal disputes, and, in fact, many countries have systems 
differing from our own. MoreoveY, the adversary process is 
sometimes criticized as not providing the <>est setting for the 



dbcovory of truth with respect to the facts of a specific case. 
Critics believe that the adversary process is tio more than a 
battle in which lawyers behave as enemies, making every 
effort no/ to presfcnt all the evidence they know, In thij> view 
the goal o(Mrm\ is Victory, not truth or justice/' ^ 
h On the (/her handfthe adversary process has long served 
as the cornerstotic of the American legal systfcm, and most 
attorneys believe that approaching the same set of facts fropi 
totally different pcrs^pectivcs and objectives will uncover 
more truth than would other methods. 

Problem JlO^ 

. a. Which of the viewpoittts concerning the adversary pro- 
cess do you ftivor? Why? 

b. Do you agree or disagrcej^with tift ^^ollowing statement: 
*it is better that ten guilty persons go free than that one 
innocent person suffer conviction." Explain your answer. 

c. In a criminal case, should |i lawyer defend a client whom 
he or she knows to be guilty? Discuss , , . . 

Problem II omitted. 

There arc over 450»0O0 lawyers in the United States and 
almost 325.000 attorneys in active praictice. Law firms and 
lawyers in private practice account for about sixty-five 
percent of th^ lawyers in the United Stati«. Around fifteen 
percent art governm<;|it lawyers who work for the various 
federal.^tatc or local agencies. Another fifteen percent work 
for various corporations, umons. or trade association. A 
sm&li number of lawyers work for publjlc interest or legal aid 
organizations. An even smaller number are law professofs, 
judges, or elected officials. 

Contrary to popular, belief, most lawyers rarely go to 
court. The practice of law qsually involves giving advice, 
drafting legal opinions, negotiating settlement.v.,or other- 
wise providing out-^ofn^ourt legal assistance? 

Some lawyers do, however* go to court. In a civil casclh| 
lawyers stand in place of their clients and act as advocaoff 
for their clieht.s' positions. Likewise, in a criminal case the 
lawyer for the defendant has a duty to do anything possible 
(without violating^ code of professional ethics) to secure the 
release and acquittal of his or her client. 

When Do You Need A Lawyer? 

One of the most important things a person needs to know 
is when to get a lawyer. Many people thiMk of seeing an 
attorney only nfter they get into trouble, but perhaps the 
best time to consult an attorney is before the problem arises. 

Preventive advice is one of the most important services a 
lawyer can provide. You should .cor^ider consulting an 
attorney about a number of common situations, including 
the following: ' 

e Buying or selling a home or other real estate 
^ Organizing a business Or making a lAajor purchase 
• Changing your family status (e.^.,by divorce or adoption) 



f Making a will or planning an ciitate 

♦ Signing a large or important contract 

♦ Handling accidents involving personal injury or property 
tlamage * 

♦ Defending a criminal charge or bringing a civil suit 

Of courscv there are limits to the .services a lawyer can 
provide. If your problem is one that requires a business or 
economic decision, a good busi^jcssperson may -be a better 
adviser than a lawyer, 'For many other problems a teacher, 
-doctor, or friend may be a better source of advice;. 

Problem 12 ^ 

■ ^ 

Each of t^*foUowlng examples involve situations in which 
an attorney may or may not be needed. For each si^iation 
, discuss the reasons why you may or may not^ need an 
attorney, 

a. You run into another car in a parking lot. Your insurance 
agent indicates the company will pay costs for bodily injur- 
ies and property damages. 

b. Y^u borrow your brother's car without his kno)vlcdge 
and he reports it to ,the police as stolen. 

c. Ybu buy a newste^ofor$300. At a partyoncNmonth later 
the receiver atid speakers blow out. You return to the store 
and they tell you they are sorry but their stereos only have a 
two-week guarantee. 

d. You decjfle to trade in your old car and buy a new one. 
c. Your friends are caUght robbing a local store, and. they 
name you as one who helped plan the robbery. 

f. The Principal suspends you from school for two day» 
because of an article you wrote for the student paper criticit- 
ii^g the school dress codes. 

^. You apply for a job and arc turned down, Vou think you 
are rejected because of ;^our sex. 

h. You do not want your family to inherit the $10,000 you 
have saved. Told you will dje^ within a year, you want the 
money to be u.sed for canc^fesearch. 

i. You and your mate find that yoti can no longer get along. 
You want a divorce. 

j. Ydu earn $5,000 working in a restaurant d^ng the year. 
You want to file your federal income tax return. 

How Do You Find A Liiwyer? 

If you think you need a lawyer, how.do you find one who 
is right for you and your particular problem? Perhaps the 
best way to find an experienced lawyer is through the recom- 
mendation of someone who has had a similar legatproblem 
and whose lawyer resolved it to his or her satisfaction. Yoy, 
might also ask your employer, members of the clergy, busi- 
nesspeople^ or other professionals for the name of a lawyer 
they know and trust. 

You can always find a lawyer by looking under "Lawyers*" 
in the Yellow Pages of your phone book. In addition, 
Martindale-Hubbeli Law O/rec/ori^/ available in your pub« 
lie library, lists most lawyers in the United States and pro- 
vides some general information «bout theii^ education, 
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profcssiQnal honors, apd the typeW cases they handle. As a 
result of a recent U.S. $upren[ie Court ruling, Jawyors arc 
now permitted to advertise their services. Depending upon 
where you live, advertisements f<ir lawyers m^y be found in 
newspaperj.and mg|;a3:ln6s or on radio or television. 

Another way to find a lawyer is to contact a lawyer 
referral service in your community. Local attorneys often 
organise into bar associations and niaintain a list of lawyers 
Who ^specialize in certain areas. Many of these lawyers are 
willing to consult and advise cUcntsnt a special fate. Anyqne 
who calls the referral service will be^told the amount of the 
initial consultation fee and will be given the name of a lawyer 
Cpr an appointment. If.additional legal service is needed, the 
fee is subject to agreement between the lawyer and the client. 

A person who is unable to afford the services of a lawyer 
may be eligible for free legal assistance.at a legal aid, legal 
service, or public defender office. These offices arc usually 
listed in the Yellow Pages under **Lcgal vServices.'' You may 
also contact the Legal Services Corporation or a local bar 
ass6ciatipn or law school for the address of the legal aid 
oflice nearest you. 

\ 

From Street Law Teachers Manual 
SETTLING DISPUTES O^JTSIDE OF COURT 
Objcctitfs ^^t pages 20-2 1 ): 

After completing this section, students will be able to: 

L list, describe, and distinguish three methods for settling 
disputes out^e of court; 

2, analyze disputes in order to determine which method jhe 
parties should use to resolve the conflict- 
Perhaps because of the emphasis in the media, lay persons 
tend to see courts as the principal means of solving disputes 
in our society. Many people criticize using courts to solvfe 
certain types of disputes and feel that Americans arc too 
litigious. This section gives students an opportunity to 
eXamitie other alternatives which either presently or might ^ 
in the future exist to solve disputes. Using Special P/oject 6» 
Dispute flesolution OrganizQtions in Your Contmunity may 
* assist in teaching this section. , * 

Problem 9 \ 

In discussing each problem, students should realize thcre^ 
^may not be one *'bcst answet:*^' Othef variables which stu- 
ydents should consider include: the availability of arbitrators 
and mediators, the presence of complicating issues (such as 
whether the couple wanting a divorce has a custody dispute), 
and imxt and money factors. Sec also ti^^ 5^>eicial project on 
dispute re$ol||tion a< the end of this chapter. 

a, This situation might best be handled by informaldiscus- 
sion between the father and daughter, or mediation by 
sohrieone wholcnows and cares for both of them(e;?,, mother 
of other relative). Since^open communication h an essential 



element of healthy family relations, it might pr^ve detrimen- 
tal lo involve an outside third party or a formal legal mecha- 
nism. Furthermore, since a parent usually has no obligation 
to pay a child's college expenses if the child is no longer a 
minor, the daughter probably would not have a basis for 
legal action. 

b. Before going to an outside agency, it would be advisable 
to speak directly to the store's owneh (or the salesperson's 
supervisor), If this is unsuccessful, attempt to locate a consu- 
h)cr protc^ion agency which can mediate the dispute. If this 
assist||nc<^$ not available, you may need to go to small 
clainfts court. Some cburts have arbitration* programs for 
cases involving less than a certairramount of money. 

c. The landlord and tenant should try^to solve this problem 
throiigh informal discusJion or negotiation. If this proves 
unsuccessful, the next logical approach would be to request 
that a housing inspector investigate. If this docs not resolve 
the dispute, check to see if your area has an agency which 
{performs a mediation service. The landlord or tenant could 
also go to court or to a landlord/ tenant commission if one 

, exists in the area. 

d. ^ Labor disputes are often handled by arbitrators or nego- 
' tiations between both sides. In some instances, the union 

and management will agree beforehand to submit disagree- 
ments to binding arbitration. 

c^ A couple desiring a divorce usually works out a nego- 
tiated settlement on their own or with the assistance of. a 
lawyer. However, a divorce must ultimately ht granted by a 
court. ^ 
f. You%ight begin your dispute settlement with the IRS 
through informal discussion. IRS has established proce- 
dures for settling disputes involving federal tax returns. If ^ 
these procedures do not prove satisfactory, you might wish 
to hire an attorney. However, unless you qualify for legal 
aid, the attorney's fees might b^ morc'thtfn the $200 in 
question. , ^ 



THE ADVERSARY SYSTEM 
Objectives (text^ngcs 21-25): 

After complcting^his section students wiJI be able to: 

1. explain the different burden of proof required in a civil 
case and in a criminal case 

2. state at least two arguments in favor of and^against the 
adversary process ? 

3. list and describe the steps in a tHhl 

4. distinguish between the role of judge and jury 

5. explain the process of selecting a Jury. 

,An understanding of our adversary system of justice will 
be important throughout the course. This is a topic you mtny 
wish to return tojn later chapters. For example, the lay 
public may be critical of |n attorney who represents a 
"guilty?' person. However, t^? system requires that lawyers 
zealously represent'ilheir clicrUff and not take on the roles of 
judge or jury. 



Ho 



!5t 



■'my- 



a. Thert is no right answer to this question. The text tists 
^ several considerations for.and against the adversary systctn. 

, In addition to the points which are mentioned, s^tudcnt^ 
should think about the fact that the advcrsw'y system rests 
on the pitmmption that opposing lawyers are evenly 

^ matched.. Since the ou|eome of the trial depends greatly on 
the skill and time commitment of the individual lavyyers 
involved, and since lawyers' fees often depend on these two 
factors, the party with greater financial resources often 
an advantage.^ On the other hand, the American system is 
designed to provide skilled representation to litigants, an 

^ objective third party (judge) to resolve disputes, a well devel- 
oped set of procedural rules which attempt to fine-tune 
trials to achieve fairness, and an opportunity to appeal many 
decisions. 

b. Make certain that students understand the quote. Then 
ask tlicm to take a position or disagree) and to 
support their position with rea^ns. In practical terms, xhc 
criminal Justice* system, with its very substantial burden of 
proof, operate}} in a manner consistent with the quotation. 
Guilty pcr^ons> technically® o^ not go free, because a person 
isn't guilty unless an4,untif proven so (thought of course, 
some persons who commit criminal acts plead or are proven 
guilty and then arc sentenced to probation or fi suspended 
sentenpj). The quotation probably refers to defendants who 
arc filtcWfl out of the criminal justice system i^t some point 
(e.g., police stdp but do not arrest the person, ai) indictment 
is mi reHP^ed. probable cause is not proven at the prpbable 
cause hearing). It is clear that some '*^momUy guilty*' persons 
go free. Relatively few totally innocent persons sufTct 
convictions. 

c. The Sixth Amendment requifes effective assistance of 
counsel in criipinal case/ An attorney should not rcprc^scnt 
a client whom he or she feels incapable of representing 
effectively. Hdwcver, it is for the criminal process, not the 
lawyer^ to determine the defendant's guilt. Lawyers should 
serviJ'as advocates, not judges. Yhe decision to represent 
should rest on issues other than the defendant's possible, or 
even g^robable, guilt. 



Problem II omitted. 



When Do Yoi 



A ttwyer? 



While Street Law is designed to help students identify and, 
in st)mc cases, resolve legal problems* students should 
remember^ that certain situi^tions require- the assistance of 
counsel- In some instances it will be important to retain 
counsel early enough to avoid aggravating a problem once it 
occurs (e.g., an arrest). 

This section also introduces the concept of carefpl shop- 
ping* m this case for leg$l assistance. This concept is devel- 
oped mofe fully in Chapter 3, While consumers sometimes 
have problems witir goods they purchase, (hey may also 
experience problems with services such as legal assistance, 



The material in this section ^should make students more 
careful, effective, and assArtiVe consumers of legal services. 

Problem 12 ^ 

a. So long as your insurance company agrees to handle the 
cost of all personal injuries and property damage* there is 
probably no need to retain couhsel. If you are sued for more 
than your insurance coverage, you may, wish to hire your 
owy> attorney. 

b. This problem can^robably be resolved informally. Your 
brother can explain* the situation to the police. Howevel-, if 
the police arrest typid book you before the situation is clari* 
ficd, ;^ou may want to retain an attorney for the purpose of 
seeking an expungement of your arrest record, 

c. As students will learn in Chapter 3, the law implies a 
warranty which may run beyond the term of the written 
guarantee. The buyer in this case can seek assistance from 
local consumer protection agencies or sue In small claims 
court. An attorney is probably not required to Secure 
redress, 

d. Car buyers need good advice, but not necessarily from an 
attorney. Assistance in reading the contract of sale and the 
financing agreement may be available at your bank. A good 
|ne6hanic's advice may also be invaluable. 

e. You would definitely want an attorney in this situation 
since you will probably be* charged with a serious crime. 
Evin ^jiough you did not take pact in xhe robbery, if the . 
charges are true, you\nay be liablj for criminal cqnsplracy, 
or as an accessory. ♦ , 

f. You don't have a constitutional right to an attorney in 
school suspension cases and you may not believe a two-day 
suspension is a serious enough matter to warrant an attor- 
ney. However, you may still want to hire one or find out if a 
Legal Aid Society or the American Civil Liberties Union 
will assist you. You'll also need to find out whetl\er your 
iichool isystcm will allow a lawyer to b^ present at the 
beafitig. 

^g. Before hiring an <|ttorney, you should contact EEGC(see 
index of student* text) or $ lofpal human rights commission. 
They may be able to mediate a resolution of the problem. If 
they arc unsuccessful, attorney caahelp you bring suit, 

h. You should go to a lawyer specializing in wills. If you do 
not hafve a vdlid will specifyi;ig that you want the money to 
go to cancer research, your estate will be distributed accord- 
ing to your state intestacy laws, \?hich may resuU in your 
family's inheriting your savings, 

i. If there .are contested issues involved, such as child sup- 
port, custody* Simony, or property division, you" should 
consult atl attorney- If ^here are not, you may wish to handle 
the divorce yourself. You should ask your family court olerk 
whether ydulcan file the divorce papers prose (in your own 

^J>ehalO. 

J. You do not need a lawyer for filing your income tax . 
return. If you have questions and want some free assistance, 
you can cohtact^thc Internal Revenue Service, In addition, 
several businesses offer tax preparation" assistance for a 
charge. 
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2, What is a Contract? ; ^ 

from CtvH Jti^ice tho Constitutional Rights Foundntion and Scholastic Book Service. I97« ^ 

This 224-pagc student text (with its coniprtnion volume Criminal Jt4sttce) explores "thoconc^pts and processes of our legal 
— system from the teenager's point of view." Ov// /tw/ypr is built around five sections, on Consumer Uw^ Contracts; HowSIng 

Uw; Family taw; and Damages, Injuries, arid Insults, This illustrated t<ixt includes suggestions for action {Projects, fi^ld 

»otlvitie», thOuse of resource people, anda glossary. Atea9hingguideand set ofspirit nwisters" are available for each volume. 

The text* are published by Scholastic Book Service; 904 Sylvan Avenue, EnglcwoodXUffs, W J. 07632, (-201) 567-7900^ 
- "n^c following excerpts arc from CMl Muicc^ Chapter 5: What is a Contract? and from th^ Teaching Guide. (Illustrations 

hnv« been dtl<Jtcd.) . 



WHAT IS A CONTRACT: . 

77/ give you twenty dollars for that sawT 
''Oomr 

*'Only (t week for two quarts of milk delivered to rtiy 
^ homey Somtds good. 77/ take it/' 

*'lf yot4 let me have all the f>eaches I can pick from your tree 
today, ril mow your lawn every week for a month." 
''You're onr ^ 

What do those three short scenes have in common? They 
aj(t all exdtnplQs^f coniraQt$, A contmct is n promise that is 
backed by the law. * : 

The buyer proiriises to |>ay $20 for the saw and the seller 
agrees. Und^ir the law, both the buyer and the seller must 
now dirry out their agreement. 

The dj^lry promises to deliver two quarts of milk a week to 
I- the cMstomcr*s home. The customer accepts and must pay 
^$i.50 a week in return for the service, 

A teenager promises to tnow the la^n every week for a 
* month in return for fresh peaches. The neighbor agrees. The 
lawn must be mowe^l and the peaches must be given. 

As you can scc^a contract doesn*t always have to be written 
down. There don*t have to be lawyers around. There donH 
even have to be any witnesses. All a contract takes is two 
parties — that is, two people who make a special agreementv 

Is any promise a contract? Can you make contracts even if 
you are under 18? What happens if you have second 
thoughts about a contract? What can you do if someone 
breaks a contract with you? These arc some of the questions 
we will explore in this unit. 

I. ACrffeEMENTS AND THE LAW ^ ^ 

A contract is an agreement that usually involves money, 
good$, or services. Like the three examples above* most 
contracts in everyday life are simple. They don*t involve a lot 
of money, anj/ often nobody minds too much if the contract 
is brolfen, ^ 

A friend offers to swap a record albuiti with you, and you 
agree. La^er, the friend calls you and says hc*s changed his 
mind. Maybe youVe a bit annoyed, but you just shrug your 
shouMcrs. You don*t think of calUng lawyer. 

Still, even simple contracts Mt backed by the law. And 
. each party can insist that the contract be kept. For example: 

You offer a neighbor $25 for his old CB radio. He accepts 
ypnt offer. You give him $5 and go home to get the rest of the 



money. When you return, the man says he wants to sell the . 
CB to someone else who will pay $50 for it. 

The contract you have made with the neighbor protects 
you. Since he agreed to sell the CB to you, he cannot just 
change his mind. If he docs, you have the right t*o take legal 
action. 

Field Activity 

Make a list of all of the agreements you observe or tak^J 
parvin during any one day. Write these headings on a piece 
Of paper Location (where the contract was made); 
Description; Parties (the people pfiaking tl|c contract). For 
example: ^'Drugstore. Someone orders rpilk shake (that is» 
promises to pay for it). Customer and drugstore clerk/' 

Look at the examples of contracts on page 59 and com- 
pare them with the agreements you have listed. Which of the 
agreements on your list do you think are legal contracts? Put 
a check mark agftinst each of these. ^ 

2, WHAT MAKES A PROMISE A CONTRACH 

Do all protnises form contracts? No — only some do. In 
both stories below, a promise is given. But one ot the prom- 
ises becomes a contract while the^ther does not. See if you 
din tell which is whicl\. 

Story No. I 

Larry is excited. "We^re moving to the west coast," he tells 
his best friend Jerry. "I can*t take a lot of stuff with me so TU 
give you my ff;cord^collection.** 

**I Jerry says happily. He is sorry Larry is leaving 

but the^g*rc some great LPs in the collection. 

'*By the*ay/' Larry adds, "do you think you can come by 
on Saturday arid help me pack? You can pick up the records 
then." 

"Sure thing,'* Jerry answers. "And thanks, Larry/* 
Story No. 2 

Larry isexcitcd. '*WeVe moving to the west coast'' he tcUs 
his best friend Jerry. "I can*t take a lot of stuff with me so Til 
give yon my record conduction if youMlcome over and help 
me pack on Saturday/' " 
"I accept,'* Jorry says happily, "And thanks, Larry/' 
Which of the two stories do you think contains the con- 
tract? Why? 

Story No. 2 is the one with the contract. In both stories, 
tarry offers Jerry his record collection and asks Jerry to 
help him pack. But only in No. 2 does Larry ask Jerry to help 
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h|rn pack in rf turn for the ixjrfords. When Jerry accepts this 
o|rfor, there \^tk contract, 

i In most cases; n contract must contain three things: 
^ an offer; 
f accepiance: 

f consideration (something in return). 

i On the following pages we will find out more about each 

jof these. * . 

Iht offer 

I /Vn offer is a promise to do something in exchange for 
\ something else. . ^ . 

' 'ill^ive you niy record collection;' is not an offer. No 
! exchange is IriVolved. In Story No, I, Larry ^simply makes a 
' gift of his records. He asks Jerry to help him pack and Jerry 
I agrees. But (hat is not a condition of the gift. Larry says he 
I will give the Records to Jerry whether he helps pack or not. 
/ So there is no legal obligation on cither of them.- Larry can 
change his mind and keep the records — even if Jerry ftclps 
him pack. Or Jerry can accept the records c^vcn if he docs not * 
help with the packing. 

'i*ll give you my record collection if you help me pack/* is 
more than a promise. In Story No. 2, Larry promises to give 
Jerry the records only in exchange for Jerrys help. This is an 
offer. When Jerry accepts it, a' contract is made. If Jerry 
helps him pack, Larry has a legal obligation to give him the 
record collection as promised. 

Suppose Larry had said to Jerry, '*Maybc I should give 
my record collection to someone in return for (piping mc 
pack. If I dccic^p to do that, would you be interested?" 
Would that be an offer? No, If Jerry said, **Ycs/* Larry could ^ 
still change his mind and not make the offer. To create a 
contract, an offer must be definite. 

Now suppose Sally offers to sell Karen her bike for $15 
and Karen says she wants to think it over. Sal^y also thinks it 
over and phones Karen that evening. 

"Sorry, Karen, but Tve decided iiot to sell my bike after 

air 

"That's too bad!'''says Karen. 'Td just made up myimind 
to buy tt.*' ^ 

But Karen is too late. Sally has wi|hdr6wn her offer, and it 
no longer holds good. An offer can be withdrawn any time 
before it is accepted. 

Suppose Karen had called first, accepting the offer. 4n 
that c^^e, it ^^uld he too late for Sally to change her mind. 
Onde an offer is accepted, it can no longer be withdrawn. 

An offer may include a tirpe limit. Sa^ly could have said; 
M'll sell you my bike for $ 1 5. But ypu have to let mc know by 
eight o'clock this evening.'' If Karen doesn't call until Jjvc 
past eight* the offer no longer stands. V 

Your (urn 

Look at each of the examples of offers given below. 
Decide wnich of these offers could fQrm a contract if 
accepted and \vhich could not. 

L Mr. Jones says to Wr. Brt>wn, *M wilfsell you all the 
tools in my garage for $200.'* 

2. Janice says to Lois, "Lve been thinking about selling 
my. $kis. t( I decide to scli th*jm for $25, would you be 
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intertssted in buyl^ngjhem? . y 

3. Marilyn says to David, ''Vm going to give you-^my old 
geometry book. Will you take it?'' ; 

4. Mns. Arliss says to Lois, 'ill pay you $2 an hour to 
weed my^ardcn." /• . . 

Look again at each of the i;>ffer5^ which could noi form a 
contract jf accepted. What changes would turn them into^ 
contractual bffers? 

The icceptance 

When there is an offer, it must be accepted as Is to make a 
contract. In other words, the o(Ver must be accepted on all its 
terms. For example: 

Mary Elkn receives | letter in the mail. The letter reads: 

/ will sell you my goat for $30. Let me know if you wish to 
buy ft. ' 

Mary Ellen decides to buy the goat and writes immc-^ 
diatcly to say so. She accepts the offer a? is and a contn^ct is ^ 
• made. The owner must sell the goat for $30 and«Mary Ellen 1 
must buy it for that am<|^unt. 

Suppose Mary 'Ellen had answered the letter differently, 
like this: . 

I like the goat and will pay you $J0 but / wasft a month's 
feed thrown In too for that price. Inclosed is my check for 

Would there be a contract? No. because llo^y Mary Elleh 
does accept the offer as is. An offer cannot be accepted in 
part> It must be accepted exactly as is or else^^it is rejected, 

Mary Ellen is making what is called a "counter-offer." 
Tills creates a new contract situation, one in which Mary 
Ellen makes the offer. She is offering $30 for the goat and a 
month's worth of feed. It is now up to the owner to decide 
whether Xo accept her offer. 

• I. 

Meeting all conditions 

An offer may contain various conditions. It may say how 
soon an answer must be given, or how soon payment must 
be made. A person accepting the offer must also accept all of 
these Copditions, or elsc.the offer is rejected. For cxajmiplc: 

Suppose the owner of the goat had said, *if you wish to 
accept my offer, ydu must be at niy farm in person at;3:00 
p.m. on Tuesday. November 14th, with $30 in cash." Mary 
Ellen would have had to follow all of these terms. If not. she 
would have rejected the offer. 

However, suppose the goat owner had simply asked Mary 
Ellen to let him know by return mail. In that case, she could 
probably reply by any equally quick (or quicker) means. It 
would* probably be all right for her to telephone her accep- 
tance or to go directly to thp goat owner's hotrte. 

Your turn 

took at each of the examples of acceptances given below. * 
De#ide which of these would create a contract and which 
would not. 

1 . Janice sends a telegram which read, "As you requested, 
I am cabling acceptance oLffl^m^cr. I agree to pay $75 
for your freexcr." , ' 

2, Ms. Smith offers to sell Mr. Willis an interest in her 
land if he accepts in pcrscm at her office by 10:00 a.m. 
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jhvtmhy. Inst^fJ, Mr, Willis tnAib n letter of occeptanc© 
)«t0 Wedinesdal' evening. 

Lmm uys^io Anna, "Yes. I agree to help you with your 
math in r^tur^ for a dinner at 'Le Gourmet ~ but I wonder if 
-j|(.QM!d consider throwing in that brown dress you don't war 
Hinymore, loo?" 

4, Mrs. Wandaman mks Mr. Jones to let her know by 
return imH whether he adcept^ her offer to sell her sofa. Mr. 
„JqD6:S smds a tneii^ngcr with an acceptance iind a check as 
jjQon as the qffcr is received. 

Look again at those acceptances which do not lend to a 
contract. Why not? What changes would make them lead to 
8. eontract?. • , 

« . • 

• ■ ^ 

The consideration 

We have seen that an qfferisa promise to do somlthingin 
exchange for something ejse. This "something^elsc" is 
known as consideration. After an ofTcris accepted, (Consid- 
eration must be given or there is no contract. 

Consideration may be money, goods, work, or some other 
action. But the person accepting the offer must, now or, later, 
give or do something of value. Otherwise the person making 
the offer docs not legally have to keep his or her promise. 

Some examples will make this clear. When Mary Ellen 
accepted the offer of a goat; the consideration wds money - 
$30 which she paid later. When Jerry ac^pted Larry's offer 
'if ;^the recQid collection,, the consideration was work— 
h\pin% Larry to pack on the following Saturday. 

Here's another exai)rtplc. Mrs. James says tocher 16-ycar- 
old son. "You are old enough to hnvc a driver's license. But 
I'd (eel happier if you didn't drive until you arc older. I will 
buy you ft car when you arc 21 if you don't drive until'that 
time." Her son accepts and does hot drive for five years. Is 
Ihis mother legally bound to give him a car? Is there a 
■ contract? 

Yes. The consideration is the son's action o^not driving. 
This is something of value of his mother. It is also something 
he can choose not to give if he does not wish to. 

The person accepting the offer must be able to choose. 
, whether oAnot to give the consideration. If there's no choice, 
there's no contract. For example: 

Suppose Mrs. James says, "Son, you are now 16 years old. 
Because of the help you've given me over the years with the 
other children, I'm going to give you a car." 

Mrs, James Wouid be offering her son a gift in return for 
something he had already done. There Is nothing now he can 
choosb to give or not give. So there is no legal ^(bntract. 

Now siippose the person to whom theju^nme is made has 
to give the consideration anyway. Again, there is no choice 
and no contract. For e)cam pie: 

Suppose Mrs. James puts her offer a Httledifferently. She 
says, "Son, if you obey the traffic rules and don't get any 
tickets urifil you are 2 1 , 1 will buy you a new car on your i^lst 
birthday." " f 

In this ca.se, Mrs. James is J^,sking for something her son 
already h«j5 to do under the law. With or without her prom- 
ise, he must obey traffic rules, so Mrs. James would not be 
■:, legally obligated to buy him a car. 



Your turn 

Here arc some examples of offers. Look at the considera- 
tion involved in each. On the basis of what'you have just 
read, decide which offers could^.mak,c-n legal-contmct and 
Which could not. "W 

1 . Don says to Anna, "1 will pay you $3 if you will take my 
car to the car wash before fiv^ this afternoon." Anna agrees. 

2. Mrs. Williams says to Lois, "Because you have such a 
nice voice, I promise you will be the one to sing a solo at 
graduation," 

3. Mr: Grant says to his daughter, "If you promise not to 
drink alcohol until you are legally of age. I will send you on a 
trip to Europe for your 21 st birthday." 

4. Mrs. Moore says to Lewis, "You've always done a 
good job on the l^iwn, so if you mow it for me before 3:00 
p.m. today I'll give you $5." 

Look again at those examples vyhich have the wrong kind 
^ of consideration for a contract. What changes wbuld'make 
/ them the right kind? 

3, IS THERE A CONTRACT? 

V- 

Each of the following is an actual contract case. Read cacTi 
to decide whether you thinka legal contract does or does not 
exist. Rememt)er, a contrAotmust contain: 

1. a definite offer; / ^ 

2. Unconditional acceptance; , • 

3. the right kind of consideration. 

" Scott V. Peopie'9 Monthly 

People's Monthly, a magazine, announced a "Word 
Building Contest." The contest offered a first prize of $ 1 ,000 
to the person who created the largest list of words from the 
letters in "determination." 

A list of rules went with the contest offer. Contestants 
could not use certain kinds of words, such abbreviations. 

Mrs. Scott sent in the longest list of words. Yet she did not 
win the contest of the $1,000 prize. She took People's 
Monthly to court. She argued that she created the longest 
list jind was therefore entitled to the first prize. 
, People's Monthly agreed Mrs. Scott's list was longest. 
However, it pointed out that some of her words fell within 
the wprd types prohibited by contest rules. It tKerefoi^ 
argued that she was not entitled to the first prize. 

Your turn 

1. Do you think a contract exists In this case? Why? 

2. M you were deciding the case, would you decide in 
fam-tli^lVlrs. Scott or People's Monthly? Why? 

Hamer v, Sidway 

A wealthy man promised to pay his nephew $5,000 if he 
did not smoke or drink until he was 21. The nephew agreed. 
Although lie was legally entitled to smoke and drink, he did 
not do so until he was 21. Then he asked his uncle for the 
$5,000 promised. The uncle refused t^ pay. The nephew 
sued. 

The uncle argued that his nephew had not exchanged 
anything of value in return for the promise. In fact, he 
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alaimed thtt the nephcNv had actually gained a benefit by not 
$mQkin9 or drittking. That meant there was no considera- 
tion and thiJrcforc no contract. 

The nephew disagreed. Hc^irgUcd that he had given up 
somethmg of value in return foV/the promise of $5,000, This, 
'^something*' was his leg(|) right^^ smpjkc and drinfc, 

YoDrtiirn , 

00 you think a contract exists? If you Jwpre a judge, how 
woiitd you rule? 

Your teacher t^ah (ell you (he deashns in these cases, 
Tftey are ori pa^^ tS7 of the Teaching Guide, ^ 

.Another look 

Now that you \ct\o\v more about what makes a contract, 
look at the list,of agreements you were asked to make pn 
page 153. Gheck your examples carefully. Which of them 
actually include offer, acceptance, and considf ration? 
Which do not? Strike out those agreements whicVyou do 
not consider to be legal contracts. 

4. WmTTEN €ONTRACTS 

-Aj^l contracts may be put in writing, but most^are legal, 
even if they are not written down. In our daily lives, con- 
tracts are usually spoken, A .pjzz;a parlor would lose time 
and business if it asked its customers to put their orders in 
writing. 

Howeverj ftertain kinds of contracts must be in writing. As 
wc will see, there are good reasons for this. 

Before the late I600's there were no laws in England Or the 
American colonics requiring written contracts. So people 
could claim that they were parties to contracts which did not 
exist, and there was often no way to prove them wrong. 
These claims could involve large amounts of money or land. 
Thcf could cause a lot of trouble to, many people. 

In 1677 the English Pariiament parsed a law known as the 
Statute of Frauds. This statute is the bajis of many of our 
state laws today. Under these la >vs; no legal action can be 
taken on certain contracts unless the parties have signed a 
written agrertnent. 

What kinds of contracts must be in writing? Usually, 
thosfc that involve large amounts of money or goo^s. For 
flexamplc> in^most states a contract must be in writing if it 
itivolvos: 

♦ the sale of goods worth more than a certain amount 
(tisually from $50 to $500, depending on the siate); or 

• the sale of real estate. 

In addition, contracts with certain complicated terms 
must be in writing. These usually include contracts which: 

• cannot bo cotnpletc& in less than on* year; 

♦ promise to pay the debt 'of another person. 

From CiviUusiice Teaching Guide 

» 

CHAPTER 5j WHAT IS A CONTRACT? " 

Objectives ^ 

After reading. this chapter, students should be able to: 

I. identify and explain the essential elements of a legally 
enforceable contract; 

'^6 ' • ■ • " .... 



X, Identify iftid explain examples of contracts arising \n 
daily life; » 

3. distinguish between contracts, simple agreements, an4 

4. analyze specific situations to determine whethera legally 
enforceable contract exists. 

Getting Started 

Write each of tH<s three short scenes presented in the 
mtroduction to Part Two of the student text on the chalky 
board. Explain that each is an example of a contract. Then 
guide students in developing a tentative definition of con*^ 
tract by asking them to compare and contrast the three" 
scenes: How is each of the scenes alike? How is each qfthe 
scenes different? SX\x6txii% should determine that in each a, 
promise is made by ortc person and aecepted or agreed toby 
another, although each concerns a different subject and 
different people. Ask students to suggest examples of com- 
mon contract situations in their own lives. They may suggest 
simple cojrttracts involving parents and childj^en, teachers 
and students, buyers and sellers. Explain that while wc often 
think of such contracts as simple agreements, many are 
legally enforceable, and that In the following pages they will 
ffnd out more about what makes a legally binding contract. 

Agreements and the Law 

HaVfe students read* the section to themselves. Why might 
it he necessary to make certain contracts legally enforceable?^ 
Whai might happen if no contracts were er^or^eable in a 
court of law? , . ^ 

Field Activity 

The field activity is designed to help students identify 
some of the areas in which contracts arise in their daily lives, 

After the field activity, divide the class intp small diScys-^ 
sion groups to examine each of the contracts listed by the 
students. Encourage them to decide which of those listed arxj 
examples of legal contracts and which are not, Ask each 
group to present its examples to \he c[ws so that they can be 
discussed, compared,' ahd contrasted. Keep a record of the 
students' lists of contracts^ as they will have the opportunity 
later in Jihp chapter to check their examples and tentative 
decisioiis. ' 

What Makes a Promise a Contract? 

' Ask students to read and compare the two stories. Wow 
6re the two stories alike? How are they different? Why do you 
think Story No, 2 contains a contract while No. / does not? 
Students may suggest that the second story involves some- 
thing in return while the first does not. There are three 
essential elements in a contract — offer, acceptance, and con- 
sideration (something in return)— and these are dealt with in 
turn in this section. 'What is an offer? What is meant by a 
definite offer? When does an offer end^ Ask students to 
c6nsider individually, as a clas^^ or in small group discus- 
sion, which (rf the examples pres^iUcd under Your Turn on 
page 154 of the student text would form valid contracts if 
accepted. Some student$ should be able to determine that 
examples I and 4 would create valid contracts if accepted. 
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- ixftiiip!« 2 would not t>te valid because it is not dcffnUci 

* 

Exumplo 3 wpuW not be^^Hd offer because a gift J? beinfe ^ 
given aiiiHiiothing is asked in return. Wh^t is accej^mce? ](f^ 
a person basically accepts an offer bm y^lshes to make afey^^ 
cdniffiions, fs the acceptance valid? A t what point is an qffer 
accepted? Aiik studetnts to consider the examples in Your 
Turn on page 154. Examples 1 and 4 are valid acceptaiiees. 
Example 2 could be a valid acceptance If It me<^ts with Ms. 
SintlR^s|ipproyal However, if she chose to, she could proba- 
bly hold Mr, Willis to the specific terms of acceptance stated 
in the offer. Example 3 Is not a validi)iccoptance because the 
offer is- not accepted unconditionally. In fact, a counter- 
offer is made. What is consideration? What is an example of 
consideration? What is an example of non-consideration? 
Ask students to co;isidor the(^ample$ under Your Turn, 
page 156. Examples 1 and 4 include sufHctent consideration. 
Example 2 «hows no valid considemtion because there is no 
choice^ Lois does not have to give up anything of value. She 
has been selected on the basis of her demonstrated ability. In 
example 3, Mf. Grant promises* to reward his daughter for 
doing something she is legally oblig^ed to do. She has no 
. choice. Therefore, there is no consideration. 

Is There a Contract? 

At this point, students should be able to apply their 
understanding of offer, acceptance, and* consideration to 
two actual court cases {Scott v. Peoplk*s Monthly. Hamer v. 
^/(/H'ijy) to determine^ Irwhether a valid contract exists, and 
2) how each case should be decided. You may wish to disiruss 
and decide qnch case as a clasis activitiy, a small group 
activity, or an individual written exercise. Both cases ait; 
also suitable for role-playing. 

The Outcome: Scott v. People's Monthly. The court 
decided the case in favor of People's Monthly. There was 
hever a valid contract because Mrs. Scott failed to accept the 
^terms <^ the offer unconditionally. Therefore, she was not 
entitled to the prize regardless of haw many words her list 
contained. The conditions of the offer required that certain 
types of words not be used. She used some of these word 
types. Therefore, she did not accept the terms of the offer. 

T»|c Outcome: Hamer v, Sidway. The caurf decided the 
case in favor of the nephew. The neph<;w accepted the uncle's 



offer and m consideration gave dp something o( value—his 
Icg^al right to smoke ajnd drink. Regardless of y^hether giving 
up these things was beifieficial to his health, h^ made the 
choice and met the conditions of the offer. He wastherefott: 
legally entitled to the money promised him. by hi^i uaplc. 
There was a binding contract. 

After students have decided and discussed the two cases, 
advise them to refer back to the Field Activity 'Ust of 
contracts."" Ask them to review and correct their lists in the 
light of tKf new information they have about what consti- 
tutes a valid ^contract. 

Written Contracts 

This section introduces the Statute of Frauds law 
passed by the English Pariiament in 1677. and basically 
followed in almost all of the states today) which requires 
that certa^ types of contracts must be in writing to be valid. 
These include contracts involving I) the sale of goods worth 
more than a specified amount of money, 2) the sate of real 
estate, 3) contracts which cannot be completedNin less than 
one year, 4> promises to pay the debt of anothet 

What Kind of <!:ontnict in Needed? 

Students arc asked to analyze four contract situations to 
decide what type of contract might be rcqtiired or desirable 
for each situation,' This is ^able for anindividual written 
exercise, a small group activity, or a class activity. While a 
written contract would be required under the Statute of 
Frauds in most states for example 2 (cannot be completed in 
less than a year) and example 4 (promise to pay off the debt 
of another), the type of contract dej;irable in the remaining 
situations is a matter of personal preference. 

Resource Person 

As a supplementary activity, your students may wish to 
invite an attorney specializing In contracts to visit the class- 
room* Local bar associations often have lists of attorneys 
who art involved with student groups. Well in advance of 
the visit, send the attorney the list of questions; or topics 
which will be the focus of'the visit. Encourage students to 
formulate their own questions which reflect their own inter- 
ests and concerns. 

/ 
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3. Corrective Justice:, A Conceptual Approach i 

from Jmfce; Lnw in a Free Society > 1979 

J The Law !j.n f Fnwj Society (LFS) eurrioMlum is ba&ed on eight concepts considered fundamental (o our democratic society: 
Authority, Privacy, Justice^ Responsibility, Participation, Property, Diversity, and Freedom. LFS is developing multimedia 
insiructiohaT units on each of these concepts which ^'progress sequentially in scop^ and complexity through six levels, from 
Lcvd I for kindergarten/ grade I to Level Vlforgmd<«5 IO-l2;*ThecurricuIum is designed to increase student uriderstandingof 
the legal and political institutions and values of our constitutional democracy. EacV multimedia unit includes color filmstrips 
with audio cassettes, student books» and a tcacher'$ eclition. The materials may be obtained from Law in a Free Society, 5115 
Douglas Fir Dri^, Suite 1. Calabasas, CaK 91)02, (213) 340 9320. 

LFS materials on Justice illustrate thc^r conceptual approach to law-related education and focus on three areas: Distributive 
Justice, Corrective Justice, and Procedural Justice, The following excerpts concerning Corrective Justice are from the Level 
VL Teacher's Edition for grades 10-42. 



APPLYING THE INTELLECTDAL TOOLS TO AN 
ISSUE INVOLVING GOVERNMENTAL CORRUPTION 

(frorfi Teachers' Edit ion) ""K 

Lesion Overview 

This lesson provide^ students an additional excrcisSc that 
requires applying intellectual tools to a hypothetical situa- 
tion involving an issue of corruption in local government; it 
is followed by a brief evaluation exercise. Students read a 
case in which city inspectors and building contractors are 
involved in bribery and illegal payoffs. Using the chart On 
Intellectual Topis (p. 162) to guide their analysis of the 
situation, students are hsked tq develop and support posi- 
tions on proper responses to the resulting wrongs and in- 
juries. Alternative teaching proced^urcs include individual 
completion of the exercise or the role-playtng of hearings 
;^^i>efore a mayor*s task force established to investigate the 
problem and develop proper responses. 

The evaluation exercise requires students individually to 
develop writteii positions on any of the issues of corrective 
justice contained in. the unit or on other issues that may be 
identified and selected with the approval of the teacher 



Lesson Objectives 

Given a situation invoMng governmental corruption af)d 
a chart containing the intellectual tools, students should be 
able to: 

1 . Fill in the correct information on the Intellectual Tools 
chart (p, l62)^mog the information contained in the selec- 

2. DeveloplW^port, and evaluate positions on proper 
responses to the wrongs and injuries contained in the* 
selection. 



Student MateHftIs * 

Student iJpo^. Unit Three, Lesson 12:*'AScandal,*'(p. 160) 



Teaching Procedures -* 
Heading and Discussion: Ident^ication and Anafysii qf 
Wrongs and Injurks, amLDevehpmeni of Positions on 
Proper Responses % 

Have students read the directions and the selection, **A 
Scandal/' in Lesson 12 of the Student Book. Then use one of 
the jjltcrnative teaching procedures suggested below to = 
implement the lesson. 

Alternative A., Individual ahd Class Work 

Have students read the selection individually, then use the 
first stop on the chart to guide them in the identification and 
analysis of wrongs and injuries It contains. List thos^e identi- 
fied on the board. Next, use the chart to direct students in a 
stcp-by-stcp analysis of the situation as the basis for a class 
discussion of proper responses. As a variation on this 
approach, students might be asked to individually write 
their positions on proper -responses after a suitable class 
discussion. 



Alternative B, Role-Play of Hearing 

In preparation for role^playinga hearing beforea mayor's 
task force established to investigate and develop proper 
responses for the problem, students may be divided'intd four 
groups. One group should be assigned to play the part of the 
task force. The remaining three groups should each be 
assigned the responsibility of using tlieir charts to develop 
positions to present td the task force on what they think 
would be the most proper response to the wrotigs and injur- 
ies contained in the selection. After suitable preparation 
time has been allowed, spokesperson^ for each group should 
make their presentations to the group role-playing the task 
force, ^embers of the task force should be allowed to ques- 
tion presenters at any time during or after their presenta- 
tions. After presentations have been made^ the task force 
should deliberate and, in consideration of the preparations 
made, develop and support a position on the issue. 



tftion 11 0Vom Smdent Book) 

WH AX WOULD Htf PROPER RESPONSES TO THESE 
WRONGS AND INJURIES? 

A Scw4kl in Ctty Govt^ntmnL 

Directions: Read this stlection: then: 

• Try to identify what wrongs and ir\}urles were caused by 
some of the o^dals of the Bay City government. ^ ^ 

• Use the chart that will be provided to develop positions on 
what responses would be desirable. 

You may be asked to report your positions independently 
. or the class may be divided into groups to role-play meetings 
qf a mayor's task force assigned the responsibility of investi- 
gating the scandal and recommending what should be done. 
Instructions to the mayor's task force are given following the 
newspaper article. 
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WIDESPREAD CORRUPTION UNCOVERED 
IN BAY CITY 

A Gazef,ie Exclusive 



Bay City 7- The Gazette has learned of widespread corrup- 
tion on the part of BaJ^ City officials. Dozens of incijdents 
involving bribe-taking and illegal payol^s to city inspectors 
have been documented. City departments involved include; 
the Fire Department, the Building Code Office, and the 
Health Commission. Also implicated are a number of state- 
licensed building contractqrs. 

In order to investigate the rumors of corruption, the Gazette 
provided funds and authorized reporter Myrta flamirez to 
purchase a run-down snack shop. She completed a few 
repairs, but left majiy serious building and health code viola- 
tions. Then, the tcporter contacted Robert Manning, a 
state-licensed building contractor. 



Ms. Ramirez asked Mr Manning if he could arrange the 
necessary inspections to satisfy the city*s building, health, 
and safety codes. 

Mr. Manning told her that^hc would be glad to ''run things 
through the city** if she first paid him his "fee/* After Ms. 
Ramirez paid Mr. Manning a sizable amount in cash, he 
gave her some of his business cards. He explained that 
whenever an inspector caipe to the premises, she should put 
$ldO in an envelope along with his business card and gjve it 
to the inspector. "If you do that, you won't be hassled/' he 
promised. 

The first inspector to come to the shop was from the Fire 
Department. M$. Ramirez gave her an envelope and she 
tihecked it* cotitents. Then, ignoring a number of serious fire 
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hazards; the inspector mpd out a ((epartment form stating 
that the snack shop was safe for o^upancy^ 

M$, Ramirez followed Ihc same proccdiijce each time an 
inspector came to the shop. Each ^upplied the needed verifi- 
cation once he or she was given ^" envelope. Not one of 
these city employees conducted a thorough inspection or 
ordered Ms. Ramirez to maJkc any fchangcs in the conditions 
of the shop. 

After the events described above, the Gazette i^ivited the ' 
heads of each of the departments involved to meet Ms. 
Ramirez at the snack shop. Each department head was 
asked to make a thorough examination orthe shop for code 
violations. They made detailed inspections and noted a total 
of thirty-eight serious code violations. The department 
heads who participated in the inspection agreed that the 
snack shop constituted '*a serious hazard to public health 
and safety.** 

Instructions for Rolt-Pkying a Meeting of a Mayor*s Task 
Force ^ ^ 

Within a week after publication by the Gqzeue of the 
Story about corruption in Bay City government, the mayor 
appointe^ task force to examine the problem and make 
recommeti|atlons about what responses should be made to 
the wrongji by the mayor*s office j>r other government agen- 
cies. If ygftir class is divided into groups for this lesson^ each 
group, yHt||§ rira ttnlr force* should: 

1 . I^^5ad the Gazette article, 

2. JPLead the witness summaries below. 

3. Recommend what response should be used for each of 
the persons described in the witness smnmarics, 

4. Be prepared to explain recommended responses to the 
entire cJass. 

The following witness summaries were taken from trans- 
cripts of hearings already held by the mayor*s task force: 

Robert Minning, Testimony taken February 4. Afleriio6n 
session. t 

The witness is 62 years old, married, and the father of four 
children ranging in age from II tp 26 years old. He is the 
possessor of State Contractor's License #I568^-A. He has ^ 
been a state contractor for nearly 35 years. - 

Mr. Manning acknowledged that he has personal assets in 
excess ^ one million dollars^ but would not give details as to 
how these, wcfrc acquired. 

State records indicate that Mr. Manning was suspended 
from contracting activities In 1950 for a period of six months. 
Th<i suspension resulted from his supplying faulty building 
materials on a housing contract. There arc no other prior 
criminal or professional violations. 

In giving bis testimony, Mr Manning admitted he had 
done what was dcseribcd in the news -article, but seemed 
genuinely surprised at the uproar resulting from the Gazette 
seriesj^ He expresed the belief that his conduct was not in any 
way unusual "It*s just B^y City/* he said. '*rve been a 
contractor here for 6ver 30 years and that's the way things ' 
have always been done and always will be.'* 

■ \ -i 



tl^" OwmW it l>iKliiniiiy» De|M)rtiQ«iit Head, BulMlFif 
V,. Olllct* T«itimony 4«kcQ |re|>nMry 5. Morning SMsJon. 

Mr. Duchinslcy Is 47 years old and dlvorc*d. He has been 
employed by the city for 17 years. He has held his present 
_ position for the bst eight years. His current salary is $24,000 
• p«r.y*ar. ' ~ ■ 

Mr. Diiohiiwlcy has a goM^ctvil service record and was 
' rated at ♦'exceHent*' in his last personnel evaluation. He has 
nio prior criminal record. 

Tn his testimony, Mr. Duchinsky stated, "I knew nothing 
about the alleged acts of people in my office. Maybe I should 
have known, but t dldn^t.** 

Then Mr. Duchinsky was reminded that last year the 
maVor had asked him to look into complaints about bribe- 
taUng by building code inspectors. The department head 
shjfugged his shoulders and said "I asked a few of my people 
about it. They said no one w^p taking bribes. When you've 
been in city government as long as I have, you learn not to 
Mk too many questions.** 

^canlrte Lepere, Bay City Fir* Oflkcr. Testimony taken 
F«l>nuiry 5. Morning session. 

Officer Lepere is 23 years old and the mother of two 
children. Her badge number is 352436. She has been an 
inspector with the Fire Departtnent for two years. Her per- 
$onncl record with the department is ver>.good. She has n<j> 
prior criminal record, but was once suspended from Bay 
City High for two weeks for cheating on an exam, - 
, In her testimony. Officer Lepere admitted that she had 
' taken bribes. "Look," she said, "I know ifs wrong. When I 
started, with the department. I never toolc a bribe. But then) 
saw the other inspectors taking them and; nobody seemed to 
care, f m alone and I've got two kids to think about, and a 
Fire Department salary doesn't go very flSrTso ! figured that 
if I tookll few bribes my kids would have decent clothes to 
Mjcar." 



During the February 6 morning session. Officer Lepeie 
delivered a letter to the Hask force. The letter stated that she 
would testify about bribe-taking by other inspectors if the 
task force would recommend that she not bcprosecuted for 
taking bribes. 




»rw Do You TkkikT 

J. H^eit trtspomeS^id your group recommend to the 
Mayor's task force and the city council? 

2. Did all the groups agree on the same responses/or the 
' wrongs and injuries described in the Oaictte article?, 

3. How fair are the suggested resporutes? Justify. 

4. Will the responses sttgg/ested correct the wrongs or 
itljuries? 

5. Will^ the responses suggested prevent further such 
wrongs or it^uries? 

AHemative C, Panel Hearing (fVom Teachers' Edition) 

Alternative B may be followed, with the exception being 
that the task force may be composed of ajlults from various 
occupations invited to the cla»} for this purpose, Such per- 
sons might Include members of a local government agency, 
social scientists, attorneys, housewives, local business per- 
sons, and employees. 

Optional Activiticfl ^ 

For Rebtforcement, Ej^tended Lemming, and Enrichment 

1. Have students researeh other examples of issues of 
corrective justice in relation to officials in public oflTice, and 
ask them to identify the wrongs or injuries and evaluate the 
responses made. 

2. Ask students to attend a court trial session at a time 
when sentencing is to be imposed and report the experience 
to tiio class. 




lectttal Tools to be Used in Dealing with Issues of Corrective Justice 



Wroftg or Injury 



Idomify the Wrong or Ityury 

t. What was the wrong, if any? • " ' 

What wai the i^fury, if any? 
b. Haw seriotis was the wrong or injury? 

(1) Impact: How eirtcnsive was the impact? How 
many people were involved, how much property, 
how much land, how many plants, animals, or 
• other things of value were affected? 

(2) Duration: Over how long aperies} of time did the 
wrong or ii^ury take pl^ce? 

(3) Extents How great an effect did the wrong or 
ii^jury have? (scratct^ or loss of life or limb?) 

(4) Qffenstveness: How offensive was the wrong ii^ 
terms of your sense of right and wrong, human 
dignity, or other values? 
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Identify the Relevant Characteristics of the Person Caus- 
ing the Wrong or Injury ' 
a. State qf Mind: 

(1) intent: Did the person^acKintentionally or pur- 
posely to bring about the wrong or it>jury? 

(2) /?ecA:/«5n^^5<wid the person deliberately or con- 
scioiisly ignore obvious risks in causing the wrong 
or injury? 

(3) Carelessness: Did the person act in a thoughtless 
manner, paying inadequate attention to the pos- 
sibility of a foreseeable wrong or iiyury? 

(4) Knowkdfie of Probable Consequences: Did the 
person know, or should the person have known 
that what he or she was doing might cause a wrong 
or injury? 

(5) Control: Did the person have physical/ mental 
control over his or her actions? - 

(6) Duty or ObHgatidn: Did the person have a duty 
^pj^ligation to act, or refrs^in from acting, as he 
or she^id? 

(7) Mitf^ating Circumstances: Did the person have 
mdre important ^ \^lue$» interests^ motives,^ or 
responsibilities that caused him or her to act in a 
certain way? 

tj. Past History^' What facts about the person's past his- 
tory art relevant to deciding upon a proper response? 

c. Character and Personality T>aits: What facts about 
the person's character are relevant to deciding upon a 
proper response? ^ • " 

d. Fee^tings Afier Causing a Wrong or fr^ury: What 
were the ^person's feelitigs after having catised the 
wrong or iixJury, e.g.^ sorrow, remorse, pleasure, 
apathy? 

e. Person's Role in C0u.\ing the Wrong ^or tr\jury: Did 
the person act alone« as a leader, |n accomplice, an 

^ unwitting accornplice? 0^ 



Possible Responses 




NOTE: Law in fi Free Society grants to users of these materials the right to ceproduce the pages of this chart* 



Wrong or Ii\j<iry 



^ ;y?»^^ify l^^l^y^M ^^^ of the Person Wronged 

<5r injured • 

a. Cpntribution: Did the person contribute to causing the 
wrong or injury he or she suffered^ 

^<^f>ipty fo Recoyer: How able is (he person to recover 
from the wrong or injury? 



4. I<)entify Common Responses to Wrongs and Injuries and 
Their Purposes 

a. Inform: Should the person be informed of what he or 
she did that was wrong or injurious?^ Why? 

b. Overhok or fgnqre: Should the wrong or injury be 
overlooked of jgnorcd? Why? 

c. Forgik^e or Pardph: Should the perspn be forgiven or 
pardoned for causing the ^rong or injury? Why? 

d. Punish: Should the person be punished? 
c. Restore: Should the person be required to restore 

what was ,faken or damaged? 
f, Comp^w^/^.^ Should the person be required to com- 
pensate in one^ way or another for causing the wron^ 
" or injury? - 
Provide Treatment or Edycatiom Should treatment 
or education be provided? Why? 



5, Consider Related Values and Interests 

a. Collective Justice: What responses woyld result in a 
correction" of the wrong or injury? 

^'peterrehce and/ or Preventio^: Which responses 
pay deter the person from causing further wrongsjind 
injuries and prevent others from similar acts? 

c. Distributive Justice: What responses have been made 
f to others who have caused similar wrongs or injuries? 

d. Hurnan Dignity: V/liea beliefs abourhuman dignity 
^ should be taken into account in dex^iding whatwould^ 

be a proper response? 
c. Preservation of Human Life: What responses v^l be 
mosl likely to preserve the life of the wrongdoer and 
the lives of Inembers of st>ciety? Should the life of the 
wrongdoer be taken to preserve and prpfect the lives 
of others? 

f Efficient Ufe of Resources: How costly are various re- 
sponses in tqrms of available resources? 

g. Freedow: Ho\v do various respons^es affect the fre^- * 
dojt) pf the wrcmgdoer and other members of society? 
How Can limitation^ on the freedom of the wrongdoer 

, be justified? , 

h. Proportionality: What responses would be reason- 
able in relation to the seriousness of the wrong or 

* injury? ' ^ 

i; Rfvenge: >Vhat responses might satisfyTlhc desire for V 
Revenge? 



Possible Responses 



_0 



mat Do You Think f 

i. What would be proper response(s) to the\n;^gs and 
irtjuries identified " ' ' 



2. Are the responses you suggested designed to correct 
the wrong or injury? ^ . 

, 3. Are the^respohses you suggested designed to prevent 
further wrongs or if^furies? \ ^ - ^ 



■ 4* The JRight to Petition the Governmetil^or Redress of (Jrlcvanccs 

(tpm tfte ((feo qJ Uberty: First Amendment FreedomsSX^xAoxt Starr, West Pv*>lii>hing Co.. 1978 

• * ' ' \ ' ^ 

This^34-^agc student text presents scholarly material in a format that is being used in high schools. Featuring the case 

y fncrKolwhe boqk examines each phrase of the First Amendment through great cases the United States Supreme Court has 

dtecided. Thus ils six s<iCtions explore the meot^ing of scparatioq of church and state, i^eligious freedom, freedom o^j|jecch, 

freedom of press, the right to assemble peaceably, and the right to petition for redress of^grievAnces. The sections include 

historical bacjcground material, infornjatfon aby>i4(hrading justices of the Court, and c|,uestions for classroom discussion, 1 he 

book ji? B\ny||ble from West Publishing Co., 170 C)ld Country RoAd,' Mincola, N,Y, 11501, (516) 248-1900. -"^^ ' 

the foUj^Kig excerpts arc fronp Section VI, The Right to Petition th^ Government for Redress of Grievances, 



SECTION VI: THE RIGHT TO PETITION THE 
GOVERNMENT FOR REDRESS O^ GRIEVANCES 

<• ' 

Introduction 

Petitions are a common method (^f protesting conditions 
and requesting government cooperation. People have peti- 
tlonc^d local, st^tc, and national government on such matters 
as traffic lights; parks, busing of students, taxes, environ- 
mental problems, consumer affairs, nuclear plants, foreign 
.p<yHcy/flnd a variety and multiplicity of other issues. Peti- 
^ tions have taken the form of written statements, delegations 
of citizens, and protest marches. 

The right to petition for redress of grievances, like the 
other First Amendment Rights, was not handed down to 
on a silver platter. There were times in history when such 
petition^ were regarded'^As sedition? and gnminal: In some 
countries today citizens would rtot think of petitioning for 
redress of grievances feg?cause to do so would invite the heavy 
hand of governmental retaliation. 

Even for Americans, this right i^ not always welcomed or 
used. For example, Irving Brant, in his book on The Bill of 
Rights, relates that on July 4, I95!# the Capital Times, a 
ric?Wsp9per in Madison, Wisconsih, the home of the Univer- 
sity of Wisconsin, decided to try an ejuperiment to test the 
attitude of (Citizens toward a great American document. A 
petition was (^epared declaring that those who signed It 
believed in the Declaration of Independence. Re|)orters then 
asked people on the street chosen at random to sign the 
petition. Only one person agreed to sign out of 1 12 inter- 
viewed? What reasons did they give? Many feared that they 
woujfl I5sc their Jobs, or be called Gomtnunists, or that it - 
was a subversive document. • * , ♦ 

When th^ Pf^yxi York Post tried it, only 19 out of 161 were 
willing to sign. Among the reasons given were "suspicion, 
distrust, and hostility." ^ ^ 
^ It is unfoftupate that so fcxni Americans know the history 
of this great right. Statdd in ihciMagna Canh of 1 21 5, one of 
^the fdundation stones of the yiberties of Englishmen, this 
right to petition was used Jirfeainst King Charles 1 in the 
famou? document, Th(^-f^ition of Right. In 1689 the right 
to petition was incorporated into the English Bill of Rights 
with these resounding words: 

That It is the* right of subjects tx) pefition the 
^King, and ^11 comniiitments a'nd proj«5cutions for 
such petitioning are illegal. 
•The American colonists, appealing to the rights of Eng-' 
lishmcn, used the right to petition to protest theirgrievances 



against George III and Parliament. When the Declaration of 
Independence was written, one of the grievances against the 
British Opvernment was stated as follo\vs: 

Our repeated Petitions have been answered only^ 
by repeated iiyilry. 

Incorporated into the First Amendment of the Bill of 
Rights, this right has been used throughout American his- 
tory by those who have understood the uses of this form of 
protest. As we have seen above, some^perhaps too many-r- 
people regard the placing of their name on a document of 
this tyi>e as an act fraught with dire consequences. In some 
communities this may be so. As we shall see, however, more 
and more people setm^o be resorting to thb mass protest^ 
and the mtrrch as a more effective and less threatening means 
than signing a petition^ 

Two sensational historic exatnples of the right to petition 
were Coxey's Army and the Bonus March. Coxey's Army 
was a "living petition'' of several hundred unemployed who 
mat^ched to XNiishington, D.C, in 1894 to persuade the 
government to supply jobs for the unemployed. The Bonus 
Army of unemployed veterans marched to Washington, 
D.C. in 1932 to petition Congress for ipimediate payment of 
their promised bonuses. Both marches were^unsuceessful. 

Two pqints shouts be noted. Originally the right peaceably 
to assemble was joined to the righf to petition forthe redress 
of grievances. As we have seen, in time the right to assemble 
peffceably became recognized as a distinctive riglit with 
justification for the recently recognized constitutional right 
of HvSsociation. The right to assemble peaceably is also inti- 
mately connected with freedom of expression. Inevitably, all 
the rij|[)ts in the First Amendment are interconnected since 
they represent the touchstone of sincerity relating to respect 
for the dignity and integrity of the individual. 

Today, the right to petition often takes the form of 
lobbying— trying to persuade government officials to pass 
laws favorable to the lobby or to kill bills harmful to the 
lobby. Lobbying is a lawful activity and in some jurisdic- 
tions jobbyistshaVe been required to identify the interests 
they represent. 

Case 73: A Sit-in in « Fublie Library 

The public library in Clinton* Louisiana, was segregated. 
On March 4, 1964, Brown and four other blAcks decided to 
protest this discriminatorjTpolicy by **sitting in." They sat 
down in the library and refused to leave when the librarian 
asked (hem to do so. When fhe^sheriff arrived, about 10-15 
tninutes after the sit-in had started, and asked them to leave. 



they tgain refiisftd and were arrested and convicted of the 
breach of the peace law which read: 

WhoeN^er with inteiit to provoke a breach of the 
peace, or ihidcrcircumstanccs such that n breach 
of the peace may be occasioned thereby: (t) 
crowds or congregates with others . . . in . . , a . . . 
public place or building . . . and who fails or 
refuses to disperse and move on, when ordered 
to do so by any law enfdrcoment officer ... or 
any other authorized person , . . shalLbe^liitty of 
disturbing the peace. 
The library is a place for readings study, and contempla- 
tion. Should this type of protest be allowed? The State 
contended that Bro\yn and his friends were loqflng and 
making a nuisance of themselves. This can be v^ry distract- 
,ing. What do you think? 

Case 75: Dick Gregory Marches to Mayor Daley's Home 

Dick Gregory and a group of about 85i^ollowcrs had 
become dissatisfied with the Supprintendent of Schools in 
Chicago because be had not moved speedily enough to 
desegregate the public schools. Believing that Mayor Daley 
had the power to remove the Superintendent, the group 
decided to march from City Half to- the Mayor's home, a 
distance of about five miles. A police lioutenant. four police 
sergchnts, about forty policemen, an assistant city counsel, 
and the marchers' attorney accompanied the group. 

When the demonstrators began marching arout\d the, 
Mayor*s home, a croWd of more than 1 ,000 of the Mayor's 
sympathizers appeared v As was to be expected, the language 
became rough and threatening. Threats and obscenities, as 
well as rocks and eggs, were hurled at the marchers. 

When, in the judgmerft of the Commanding Officer, the 
situation became dangerous, he asked Gregory and his 
marchers to leave*the area. When they refused, they were 
arrested and charged with violating Chicago's ^disorderly 
conduct oidinance, which provided: 

All i^rsons who shall make ... or assist in 
makjhg any improper noise, riot, disturbance, 
breach of the peace within the limits of the city; 
all persons w|>o shall collect in bodies or prowds 
for unlawful purposes, orfor any purpose, to the 
annoyance or disturbance of othec persons . . . 
shall be decfmcd guilty of disorderly conduct and 
upon conviction thereof, shall be severely fined 
not less than one dollar nor more than two 
hundred dollars for each offense, 
Gregory and his group were convicted* 
Were the arrest and cohviction:jtt$tified? Would it make 
any diffe^nce to you, if the charge wef^ disobeying the 
order of a policeman? Explain. 



C«M 73: Browp^ouhiana, 383 U,S- 131 , 86 S.Ct. 719, 15 
L.Ed.2d 637jft«^) 

The Court was badly split. A bare majority of five rev- 
ersed the convictions, while the four dissenters were livid 
With fagc. 

Justice Fortas announced the judgment of the Court in an 
opinion in which Chief Justice Warren and Justice Douglas 
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joined. The five blft<?k young meij had been convicted for 
sitting in the library (from 10 to (5 minutes. There was 
nothing in the breach olbcace law which made this cotxduo* 
unlawful. This, however, said Justice Fortas, is not the point 
of this case. What really is at issue here is a fundamental 
right. 

We arc here dealing with an aspect of a basic 
constitutional right— the riglrt under the First 
and Fourteenth Amendments guaranteeing free- 
dom of speech and of assembly, and freedom to 
petition tjte Government for a redress of grievan- 
ces ... As this Court has repeatedly stated, these 
rights are not confined to verbal expression. 
' They embrace appropriate types of action which 
certainly include the right in a peaceable and 
orderly manner to protest by silent and 
reproachful presence, in a place where the pro- 
tectant has every right to be, the unconstitutional 
segregation of public facilities . . . 
In this case, the Louisiana statute was used deliberately to 
frustrate |his right. ^ ^ 

, , . The statute was deliberately and purposefully 
applied solely to terminate the reasonable, 
orderly, and limited exercise of the right to pro- ' 
test the unconstitutional segregation of a public 
facility. Interference with this riglu.^o exercised, 
by state action is intolerable under our Constitu- 
tion . . . ' 

It is unfortunate, says Justice Fortas, that the stage of this 
drama^should have been a library. It is doubly unfortunate 
that the drama dealt with racism. 

It is an unhappy circumstance that the locus of 
these events was a public library— a place dedi- 
cated to quiet, to knowledge, and to beauty.^ It is 
a sad commentary that this hallowed place in the 



Parish of East Feliciana bore tropigly stampof 
racism. It is sa^, loo, that it was a public librarys^ 
which, reasonably enough in the circMmstances, 
was the stAge for a confrontation between those 
discriminated against and the representatives of 
the offending parishes. Fortunately, the circum- 
stances here were such that no claim can be made 
that use of the library by others was disturbed by 
the demonstration. Perhaps the time and 

/method were carefully chosen with this in mind. 
Were it otherwise, a factor not present in this 
case wotpld have to be considered, Here] there 
was no disturbance of others, no disruption of 
^ library activities, and no violation of any library 
regulations. 

Justice .Brcnnan concurred on the ground that the Louisi- 
.ana stiatute was too broad and therefore, unconsCitutional 
Justice White's concurring opinion concluded that, if the 
students had been white,%hey probably would not have been 
arrested. Since they were black, he concludes thitt the con- 
victions deny them the Equal Pjo^tion of the Laws, 

Justice BlacVs dissenting opinion was joined by Justices 
plark, Harlan, and Stewart. The first point to observe, 
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d^)ar«$ the opinion, i$ lhat a fihrnry is not a public strtot 
aftd not subject to the sarnfe rcgulad^ns. \ 

A tiny parish branch library;' staffed by two 
women, .is not a department store . . . nor a bw 
terminal . , . nor a public thoroughfare as in 
Edwards w South Carolina . . . Short of physical 
violence, petitioners could not have more com- 
pletely upSet the normal quiet functioning of the 
Clinton branch of the Audubon Regional 
Library. The state courts below thought the dis- 
turbance created by petitioners constituted a ^ 
violation of the statute. So far as the reversal 
here rests on a holding that the Louisiana statute 
was not \>olated, the Court simply substitutes its 
judgment for that of the Lpui^^iana courts as to 
what conduct satisfies the requirements of that 
State statute ... 

Justice Black (inds t^ic majority ruling a new departure in 
constitut!onxilf|aw and a dangerous precedent. 

In this case this new Conijtitutional principle 
means that even though these petitioners did not ♦ 
want to use the Louisiana public library for 
library purposes, they had a canstitytional right 
nevertheless to stay there over the protest of the 
librarians wba hafl lawful authority to keep the 
library orderly for the use of people who wanted 
to use its books, its maga/Jnes, and its papers. 
But the principle espoused also has a far broader 
meaning. It means that the Constitution, the 
First and the Fourteenth Amendments, requires 
the* custodians and supervisors of the public 
libraries in this country to stand helplessly by 
while protesting groups advocating one cause or 
another, stage "sit-ins** or "standnups" to dram- 
atizc their particular views on particular issues . , 
' . The States are thus paralyzed with reference to 
control of their libraries for library purposes, 
and I suppose that inevitably the next step will be 
to paralyze the schools. Efforts to this effect have 
already been made all over the country ... 
... I am deeply troubled with the fear that 
powerful private groups throughout the Nation 
will read tjic Court's action, as I do— that is, as 
• 'granting them a license to invade the tranquillity 
and beauty of our libraries whenever they have 
quarrel with sotne state policy which may or may 
not exist. U i$ an unhappy circumstance in my 
judgment that the group, which more than any 
other has needed a government of equal laws and 
equal justice, is no«v encouraged to believe that ■ 
the best way for it to advance its cause, which is a 
worthy one, is by taking the la\^fHnt6 its own 
hands from place to place and from time to time, ^ 
Governments like ours were formed to substitute - 
the rule of law for the rule of force. Illustndtions 
may be given where crowds have gathered 
together peaceably by reason of extraordinarily 
good discipline reinforced by vigilant officers. 



■ **De"monstratiops*' have taken place without any 
manifestations of force at the time. Buf I say 
once^nore that the crowd moved by noble ideals 
today can become the mob ruled by hate and 
passion and greed and violence tomorrow. If we 
ever doubted tha% we know it now. 7 he peaceful 

. songs of love can become a5 stirring ahd provoc* 
aii the Marseillaise did in the days when a 
noble revolution gave way to rule by successive 
mobs until chaos set in. I'de holding in'this case 
today makes it more necessary than ever that we 
stop and looV more closely at where we are going 



Case 75: Dick Gregory City qf Chicago, 394 LLS. II 1, 8<> 
s et. 946, 22 L.Ed Jd 134 (1969) 

It Svas a unanimous decision. Chief Justice Warren dehv- 
ered the opinion of the Court, declaring the convictions 
unlawful. He regarded the case as such a simple one that it 
warranted only a brief opinion. In a few well-chosen words, 
he declared: 

Petitioners' march, if peaceful and orderly, falls 
within the sphere of tonduct protected \\y the 
^ , First Amendment . . . There is no evidence in this 
, Vccord that petitioners' conduct was disorderly. 
* T^jierefore . . . convictions so totally devqifl of 
evidentiary support violate due process ... \ 
However reasonable the police request may have 
been and hq^ver laudable the police motives, 
petitioners were charged and convicted for hold- 
ing a demonstration, opt for a refusal to obey a 
police officer. 

For Justices Black and Douglas, this issue warranted 
more detailed consideration because it involved a very 
important case. Justice Black's concurring opinion, in which 
Justice Douglas joined, focuses on the promises of the 
Constitution, 

[This case] in a way tests the ability of the United 
States to keep the promises its Constitution 
makes to the people of the Nation. Among those 
promises appearing in the Preamble of the Con- 
stitution are the statements thatthe people of th^ 
United States ordained this basic charter **irt 
Order to . . . secure the blessings of Liberty to 
ourselves and our Posterity. . . 
The First Atnendment, continues Justice Black, fulfilled 
that promise in writing by guaranteeing the rights of free 
speech, press, peaceable assembly, and petition. Beginning 
with the 1954 Browm v. Board of Education dtst^grog^iyon 
ruhng, these rights were put to the acid test when blacks 
sought to speed up desegregation through picketing and 
mass demonstrations. The anticipated reaction, by those 
who fnvorcd the status quo was emotional and determined. 
The result was confrontationand the sparks flew Uftward to 
the Supreme Court. Where should the Court draw the line 
between lawful and unlawful assembly and petition? 

justice Black recognizes that cities have the power to pass 
Ordinances regulating demonstrations, but such laws must 



b« narrowly drawn so as to protect First Amendment free- 
doftis. In his judgigent, the Chicago ordinance **might betted 
be described as a K^eat-ax ordinance, gathering in one com- 
prehensive definition of an offense a number of words which 
iiave a muUipricUy or meaning?, some or which would cover 
aq^ivity spettfica<Iy protected b* the First Amendment;* 
\\|bt, he asHs, for example. Is t^ moaning of *1mproper;' 
**unlawt\jl purpovses,^ **annoyancc or disturbance." 

The testimony showed that Gregory ohd his group "in the 
face of jeers, insuhs, and assaults with rocks and eggs , > . 
maintained a decorum that speaks well for their determina- 



tion simply to tell their side of their grievances and com- 
plaints/' Nevertheless, the jury in the case was told to ignore 
acts of violence committed by the crowd of dnlookers and 
attempts made by police to arrest troublemakers. Since it 
maf, very well be that the'jury convicted the accuse<i by a 
litemi reading of the ordinance, the conviction was^n 
unconstitutional violation of First Amendment freedoms, 
A narrowly drawn statute specifying clearly the types of 
conduct which arc forbidden is permissible, The Chicago 
law does not fall withia this permissible category. 
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Mock Triiils rni^ Appeals: The Tinker Case 

Amnik Jusfic^^ Institute for PoUtlcfll and l!fcgal Education, 1978 

This 193-pagc curriculum is designed to provide both teachers and jstudcnts with ijiformittion on school law ti^ the juvenile 
amn syslem, and \6 help them reaUxc that constructive change and equal justice ar<: possible "through (he system'* if citizens 
<^ct responsibly. The curriculum features a wide range of teaching* met hods and materials and focuses on the federal and state 
court %tcms for adults and juveniles. It has been used nationally for over six years, was revised in 1978, and can be obtained 
from the Institute for PolUical and Legal Education, lO'h Dclsca Drive, RD//4, Box 209, Sewell, N.J. 08080. (609) 228-«000. 
• The following excerpt is from Section Ml- Yo\Uh In School, and illustrates how (he Casct; for Students in Part Jl can be 
ad^ipted for mock trials. 



HOW MUCH FREEDOM OV EXipESSION DO YOU 
HAVE INSIOS THE SCHOOLHOUSE DOOR? 
Ttnknr v, D«s Moines School District, 393 U.S. 503 (1969) 
A^'hc^re^n the First Amendment rights of children and of 
tincjhcrs are held not to be "shed at the schoolhouse door" 
lyiit are to be protected unless their expression is the cause of 
substantial disruption. 
Fuels 

John F. Tinker, 15 years old, and Christopher Eckhardt, 
16 years old, were high^chool students in Pes Moines, Iowa. 
Mary Beth Tinker, John's lister, was a 13-ycar-old student 
in junior higfh school. 

In December 1965, a group df adults and students in Dcs 
^ Moines held a meeting at the Eckhardt home. The group 
determined to publicize, their objections to the hostilities in 
Vietnam and their support for ^ truce by wearing black 
armbands <|firing the holiday season and by fastin^on 
December 16 and New York's Eve. John, Mary, Chris- 
topher, and their parents had previoH^ et)gaged in similar 
activities, and they decided t6 participate in the program. 

The principals of the Des Moines schools becaifje aware 
of the plan to wear armbands. On December 14, 1965, they 
met and adopted a policy that any student wearing an 
armband to school would be asked to remove it and' if he 
refused would be suspendejl until he returned without the 
armband. The students were atvfire of ihcYegu^tion that the 
schooJ authorities adopted. 

On December 16, Mary Beth and ChriStophcrVorc black 
armbands to their schools. John Tinker wore his armband 
the next day. They were all sent home and suspended from 
school untiUhey would come back without their armbands. 
They did r^Bbturn to school until aft\5r the planned period 
of wcaring|PfP>ands had expired—that i,s, until after-New 
Year's feay. 

V_ Cha^ng that their First Amendment right to freedom of 
cxpre^Hbn had been abridged, the. students sought an 
tnji^ndfron in Distfict Court prohibiti^helr school board 
frciii carrying out iht suspensions. A hearing was held to 
determine whether there was sufficient evidence to warrant 
such an injunction. Students in the school had been permit- 
ted l?6^wear ordinary political buttons and even an Iron 
Cross* (a traditional emblem of Nazistxi)^ so the Tinker's 
lawyers argued that the school was restricting the free 
eji^rcssion of a particular point of vie.w, i.e., opposition to 
the Vietnam War. 

The District Couft upheld the position of the school 
authorities on the grounds that the armbands might have 
^ tended to **create a di$tMrb«||p^ in the school. An Appellate 



Court supported the District Court decision, and then the 
Supreme Court agreed to hear the case on final appeal. 

ACTIVITY: Tinker v. Dts Moines, A Mock Trial* 



(NOTE: If the activity outlined below is used in class, it 
should precede any discussion of the actual Supreme Court 
opinion which has been included at the end of the Tinker 
simulation.) y 

The following simulation is designed to acquaint students 
with the functioning of the Federal court system and to have 
them experience first-hand involvement with the issues of 
symbolic expression dealt with in the Tinker case. Full 
directions and role assignments arc as follows: 

Assignment I: Designiition of Roles 

Role descriptions begin on page 35). 
. One or two lawyers for Tinker 

One or two lawyers for School Board 

John F. Tinker 

Christopher Eckhardt 

Mary Beth Tinker 
^ Dcntiis Pointer 

Aaron MqBride 

Andrew Burgess 

Leonard Carr * 
Leonard Tinker 
Court Officer 
Chief Justice Earl Warren 
'Justice Hugo Black 
Justice William 0. Douglas 
Justice John M, F^arlan 
Justice William Brenpan 
Justice Potter Stewart 
Justice Byron White ^ 
Jdstice Abe Fortas * 
Justice Thurgood Marshall 

The teacher should assume the role of District Court 
Judge Stephenson and renderthe decision 258! F Supp. 971 
(1l966) He/she may wish to locate this decision in the law 
library and copy it to hand out to students Cfg the basis for 
appeal. 

Roles should be assigned to students one week in advance 

♦The sitnulation is adopted.from one developed for the 
Institute for Political and Lc^al Education by Edward T. 
Munley of Phlllipsburg (New Jersey) High School, a 
teacher-coord imtor in the IPLE program. 
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of tho beginning of the simulation. Allow sufficient time for 
them to rfesearch their roles and at least one day of small 
groups discussions to alleviate any problems. 

Aiaignment lit Conferttices 

The lawyers, during the first two days/^nd the Justices^ 
thereafter, have the most difficult roles. It will be beneficial 
if the time can be allotted to review with^yeach of these 
individuals their perception of the way in which4hcy should 
portray their roles. 

The students who will be witnesses should meet with their 
respective lawyers to discuss what information each will 
contribute at the hearing, (If an attorney is available, he* 
could best be used on this day.) 

Assignment III: Kvidenllary Hearing — 

United Stlktes District Court for the Southern District of 
Iowa, Central Division 

Judge SteplicnsOn presiding. 

The lawyers* instructions contain all the information 
necessary for the trial. See^Rolc Descriptions nI and 2. 

The teacher should ^llow the lawyers reprcseming Tinker 
to present their wiincsses first. The lawyers for the school 
, board may then crosses xaminc the Tinker wi}ncsscs: The 
Tipkcr lawyers may, of course, crossHjxaminc any witnesses 
presented by the school board. 

As^ilgnment IVt Oral Argument Before the Supreme Court 

jBcfore the •^Supreme Court the lawyers may present no 
witnesses but must present a concise legal argument 
grounded on available legal precedent and the lawyer's 
knowledge of what* might appeal to at least five justices. 
Although the facts of the case anf obviously material, they 
have already been detertfined at the trial level. Appellate 
courts de(:ide points of law; they do not determine the facts. 

The objective t>efore the Supreme Court is to build a 
minimum winning j^oalition of five justices. 
Duririg the oral argument, either the Chief Justice or any 
^ of* the associate justices Jnay, at any time, interrupt the 
* lawyers for the purpose o? clarification of any point being 
^offered, 

' Alignment Vt In Camera or Conference Session of the 
Supreme Court 

In the conference session (held in camera, that is in the 
justices* chambers) each justice first gives his opinion of (I) 
what are the relevant facts of the case, (2) what are the issues 
involved in the case, (3) how the confiict should be resolved 
(should the injunction be granted), and (4) what reasoning 
should be contaitjed-m the opinion. 

The justices give their View of the case by order of senior- 
ity (the Chief Justice is always considered the most senior 
jHsticc). ^ 

\ The or^er of seniority in this case is as follows: 

1. Chief Justice Eari Warren 

2. Justice Hugo Black (appointed to the bench in 
1937) p 



3. Justice WiJIiam 0. Douglas (1939) 

4. Justice John M. Harlan (1955) 

5. Justice William J. Brfennan, Jr. (1956) 

6. Justice Potter Stewart (1958) 

7. Justice Byron R. White (1962) 

8. Justice Abe Fortas (1965) 

9. Justice Thurgood Marshall (1967) 

After the justices give their interpretation of the way in 
which the case should be decided, the Chief Just ice decides 
the issues which will be voted upon. 

Votes which might l>c taken, for <;xample: 

1. Should the ityujnction be granted? 

2. Should the case be decided on First Amendment 
grounds? 

3. Should a **test" for this type of situation be con- 
structed? 

When voting, the justices vote by reverse seniority, from 
the most junior justice to the Chief Justice, 

The {ft camera discussion shoiftd be conducted using the 
"fish bowr tccl|nique, with other participants in the simula- 
tion having a chance to observe without joining in and then 
evaluate tJie proceedings. 

Assignment VI: *'Debrief1nf'' the Tinker Case 

After.a decision has been rendered by the Supreme Court, 
the debriefing process can begin. It is important that suffi- 
cient time be allocated for it. One class period would cer- 
tainly not be excessive. Discussion should center on (he 
effectivc|i5SS of the arguments for each side, on the realism 
with which the roles were played, and finally on an evalua- 
tion of the outcome of the actual TYf i/cer case through exami- 
nation of the excerpted decision. 

'/DISTJRICT COURT 

Judge Witness Chair 

Co\fii Officer 

Tinkers A Counsel Counsel for School Board 
Witnesses 



ORAL ARGUMENT 

Manluill, WliHe, ftrcfjnati, Doutiu, WARREN^ ikrk, H«rUii, 8t*wariS*oHM 
CouumI for T<nk«n Couiift) for School Bo^rd 

"IN CAMERA" SEjSSION 

Warren 
Marshall Douglas 
Harlan Fortas 
Brennan Black ^ 

Stewart ^ White 

Role 1: Lawyer(s) for Tinkers 

This role may be shared by more than one participant. 

Your purpose is to convince thfc District Court judge that 
he should grant aa injunction that will restrain the authori- 
ties of the Des Moines Independent Community School 
District from disciplining your clients. 
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^ During thtt ovidontiary hearing (similar tp a trial court 

proc<?cdingXyoM must not only citft the rplevant law but also 
cmblish *Hhe fa|jt«^ of the case. ^ 
In. citing the law^ the fo/llo^ing cases may be helpful: 
r GlTtQwv. Ni\\> York, 25ri;.$, 652. (1925) wherein it was 
determined by the Suprenne Court that an individuars right 
of free speech is protected agaimt sti^te infringement by the 
due procfss/ clause of the Fourteenth Amendment; West 
— Virginia S^ffite Board of Education v, Bamette. 3 1 9 U,S, 624, 
[ (.1943) the school flag salute case cited earlicn Stromberg v. 
People of State of California, 283 U 35?> ( 1 93 1 ) wherein it 
was established by the $jtipreme Court that the wearing of an 
armband for the purpose of expressing certain views is a 
symbolic act and falls^within the protection of the First 
Amendment's free spce^lTtlause, 

In particular, you are seek'ing an it\junction under 42 
U.S.C, § 1983 which permits a person whose civil rights have 
been abridged in violation of the Fourteenth Amendment to 
sue for redress. ^ 

Since the facts of the case may be as important as the law, 
you must use those witnesses, and only those who are most 
likely to establish the facts you would like on (he jeeord. 
You. therefore, would want to call John, Mary Beth, and 
possibly Leonard Tinker (father), and Chris Eckhardt. You 
might also consider Chris* father. William, and John's 
American History teacher. Aaron McBridc (fictional 
character). 

In calling these witnesses, you need to stress the fact that 
your clients acted out of deeply felt convictions and by no 
means did they wjsh to display contempt for school author- 
ity or did they wish to cause a disturbance. 

During your period of cross-examination of the defcnd| 
ants* witnesses, your purpose is to show that the school 
authorities singled out a particular type of speech concern- 
ing a particular topic (the Vietnam War) to prohibit. Your 
chief concern is^to'show that the regulation was unreasona- 
ble, or could not reasonably be defended as being necessary 
to the functioning of t|j^e school system. 

Other cases you may rely upon are Bumside h Byars. 365 
F2nd 744 (5th Cir, 1966) and Blackwell v. Issaquena 
County Board of Education. 363 F2rtd 749 (5th Cir,, 1966), 
wherein it was held that a school regulation prohibiting the 
wearing of **freedom buttons** was not reasonable. The 
Court stated that school officials . , cannot infringe on 
their students* right to free and unrestricted expression as 
guaratiteed to them ^mder the First Amendment to the 
Constitution where the exercise of such rights in theschool 
buildings and school rooms do not materially and substan- 
tially interfere with the requirements of appropriate disci- 
pline in the operation of the school/' Bumside w Byars, - 
supra. • 

Role 2: AttorneXs) for School District 

Your purpose is to convince the District Court Judge that 
he Should deny the plantiffs request for an injunction, 

A( the evidentiary hearing (similar to a trial court pro- 
ce^din^); you must not only cite the relevant law but also • 
establish 'Hhc facts'* of the case, . 




In citing the law, the following cases may be helpful: 
Dennis v. Utjited States, 341 U.S,494.(195I): Neay v. State 
of Minnesota. 283 U,S, 697, (1931); Pocket Books. Inc. v, 
WalsK 204 R Supp, 297 (D. Conn, 1962), wherein it waj^ 
established that the protections of the free speech clause are 
not absolute and United States v. Dennis. 183 F,2d2(H,2l2 
(2d Cir, 1930), wherein it was asserted that *in each case 
(courts) must ask whether the gravity of the *evii; dis- 
counted by its improbability Justifies such invasion of free 
speech as is necessary to avoid the danger,'' * 

Since "the facts'' of the case may be as important as the 
laws cited, you must make every effort to insure that the 
record dfsplays tho,se facts which you wish to b^ve on the 
record. In light of this, you would want to call Dennis 
Pointer (Mary Beth's math teacher), Andrew Burgeps (the 
high ,school principal), Leonard Carr (the school board 
president), and perhaps others. 

Your prime concern on examination of your witnesses is 
to display the fact that **therc was reason to expect thht the 
protest would result in a disturbance of the scholariy> disci- 
plined atmosphere within the classroom and halls of your 
,schools/* 

On Cross-examination of the plaintiffs, your purpose is 
only to ascertain if they were aware of the n^gulation. 

Role 3: John Tinker 

You, your parents, and your friends have been against the 
American involvement in the Victman War from the begin- 
ning. You feel that there i,*^ po justification for American 
participation in a foreign **civil war/' 

You have participated in anti-war protests In the past and, 
along with your parents and friends, you decided to wear a 
black armband to school to display your support for t^c 
continuation of the Christmas truce and yourgrief for those 
who have died in^'Vietnam. 

Mary iJcth and Chris wore their armbands oh Monday, 
but you were a little hesitant. However, after Mary Beth and 
Chris wene suspended, you decided td wear your armband 
on Tuesday. You felt self-conscious bVcause of theNtarcs 
your armband difew, but you feU determihcd that it was your 
right to express your views in this way; After third period, 
you were called to the principal's office. Upon your rcfusi^l 
to take off the armband, you were suspended. 

Rolf ,4f^hri$topher Eckhardt 

A plaintiff, age fifteen, who attended Roosevelt High 
School* 

You wore an armband on Monday, the first day of the 
demonstrations. Yoi^ are, perhaps, more than the Tinkers, 
vocal about your opp^ition to the war. (See role for tti, 
. John F, Tinker,) 

Role 5: Mtry Beth Tinker 

A plaintiff, age thirteen, who attended Warren Harding 
Junior High School. (See role for #3, John F, Tinker, nnd 
#4, Chris Eckhardt,) ^ - ^ 

Hole 6: Leonard Tinker 

Yoii are thie father of John and Mary Beth Tinker and 
completely support their feelings in regafd to the Vietnam 

158 ^ 

* . ■ ■■ ^ . 



„ y.;. ■ 



War. (Sec role sheet #3, John F. Tinker; m^]H5, Mary Beth 
Tinker.) For further reference, see Justice Black's dissent. 



Role 7:>IIHiim Eckhnrdt 

You are the father of Chris Eikhardt and completely 
support his feelings in rega^ to the Vietnam Wan 

You and your wife gave Chris the idea to wear the black 
armband. After the school authorities declared the weari 
of armbands tUegal, you were the first to see the possibilit 
for a test clisc on "Tree speech'' grounds. {Soq also the roles 
for tf3, John F. Tinker and Chris Eckhardt.) 

Role 8: Dennis Pointer 

You are Mary Beth Tinker's mnth tfeacher. Mary Beth 
entered your room on the Monday oC the demonstration 
wearing her armband. The armband caused a discussion of 
the War; it lasted all period and completely disrupted your 
class. 



Role 9: Aaron McBride 

You arc John Tinker's history teacher. The wearing of the 
armbands caused no disruption in your class, and you 
believe that this form of symbolic protest is akin to *'purc 
speech"' and as such is protected by the First Amendment. 

John is onc of your best and most hard-working students; 
you believe the school board should never have prohibited 
the armbands. 

Role 10: Andrew Burf^ests 

You are the principal of North High School. You heard 
about th<^ upcoming armband demonstration and c(iUed an 
administration meeting to head off the problem. The ad- 
ministrators, fearing a disruption of the school program, 
decided to ban the wearing of armbands. 

Hole II: Leonard C«rr 

You arc the .president of the Des Moinc§ school board* 
You support the decision o( the school administrators 
because the community is deeply divided on the waKnd you 
fear any disturbance will lead to a major conflict. 

NOTE: Students assigned the roles of the Supreme Court 
Justices may wish to do further research. A great deal of 
material on each justice should be available at any library. 
Role 12: Hugo Blick 

Justice Black is a "New DeaP Democrat and is sometimes 
termed a populist. 

Black was very much a part of the'constitutional revolu- 
tion of the Wa rren Court, but to brand Black as a liberal and 
associate him with Justices Douglas or Brennan would be to 
oversimplify the case and lead to error in interpreialion, 
\ Justice Black fought for his entire Judicial career for 
^incorporation** (making the Bill of Rights applicable to the 
stW^s through the '*due process** clause of the FourteetUh 
At^endment). This struggle often led to his agreement with 
the\liberals. For example, in the censorship cases, Douglas 
and\Black took the same absolutist position that the First 
Amefidment allows no censorship at alL 

The justice from Aliibafna departs from the portions 
usually taken by the liberal bloc when questions of equality 
are reviewed by the Court. The equality category of cases 
cotnmoniy includes poverty l^w/indigents/and protest 
^demonstrations. ^ 



**Black was a self-styled strict constructionist* Jn dis- 
cussing the Constitution he explained: 1 believe the ^ 
Court has no power to add or subtract from the proce- 
dures set forth by th^ founders ...I shall not at any time 
surrender my belief that the document itself should be 
our guide, not our own concept'of what is fair, decent, 
vearin^^ iind rights 
ibilitic? ^^^^P' 8y>*o» WWtt 

Byron White is the first native of Colonido to become a 
justice. When he was first named to the Court in 1962 by 
Presi^nt Kennedy. Cfon^-time friend, his accomplishments 
were considemble: Phi Beta Kappa, Rhodes Scholar, All- 
American football starr, professional football playerv 
member of the Football Hall of Fame, decorated naval 
officer, lawyer, major assistant in a presidential election 
campaign and deputy attorney general On the Courts he has 
aligned himself with the conservative element to the surprise 
of many who believed he would vote consistently with the^ 
liberie 1 bloc. - 

The son of the mayor of Wellington, a small town in 
Colorado, ^lusticc White achieved an outstanding academic 
and athletic record at the University of Colorado and was 
named an All-American halfback. To earn money for his 
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law trpining. ha played for the Pittsburgh Pirates (now 
Stcelers) in I93| iftnd was the leading ground gainer in the 
National Football League. Jhen followed a period at 
Oxford University as a Rhodes Scholar, interrupted by the 
beginning of World War 11. }ustice White entered Yale Law 
School, and played in 1940 and 1941 foWhe Detroit Lions at 
the same time. He served in the Navy in the Pacific, where he 
renewed his acquaintance with John F. Kennedy, whom he 
had met in England. Completing law school after the war, he 
was law clerk to the late Chief Justice Vinson and then 
established a practice in Denver, Colorado, eventually han- 
dling considerable corporation work. He took little part in 
politics until I960, when he went to work with the Kennedy 
farces, and Was credited with delivering 2'? of Colorado's 42 
convention votes for Kennedy. He then ran the Citizens for 
Kennedy organization during the I9fe0 campaign, and after 
the election was appointed deputy attorney general/ 

Role 14: John MA^hall Harlan 

Born in Chicago in 1899, Harlan was the grandson and 
namesake of a Supretne Court Justice. He graduated from' 
Princeton in 1920» Oxford'in 1923, and New York Law 
School in 1924. He was admitted to the^bar in 1925, prac- 
ticed law in New York City, and was appointed to the 
Supreme Court by President Eisenhower in 1954. 

Although his dissents from the decisions of the activist 
Warren Court won him a reputation as a conservative, he 
may more accurately be described as a firm believer in the 
strictly judicial nature of the Courtis furjction. He consid- 
ered it his duty to decide each case according to the law/as * 
the law had been determined » 



♦From a short t^iography of Justice Black in The Supreme u 
Court and Its Great Justices, by Sidney H. Asch, Arco Pub- 
lishing Co., Inc., New York, 1971. 
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UoH tS\ Chief Jufttie^ Eirl Wumn 

The, ycaft that Earl Warren presided on the Supreme 
Court were years of legal revolution. The Warren Court set a 
J?.^y^ rapc^rolations (BrOwn v. Board of Education of 

fi>peka, KamasX discn^diting the legftl basis for discrimina- 
tion and, as it happeped> helping to release long-suppressed 
emotional resi|lts of racism. It wrote practically a whole new 
constitutional code of criminal justice^ on^ restraining the 
Whole process of law enforcement^ from Investigation 
through arrest and trial, and applied thc^code rigorously to 
state and local activities formerly outside of federal stand- 
ards, U greatly restricted governmental authority to penalize 
the individual because of his beliefs or associations. 

Warren favored most bf thb major changes in constitu- 
tional doctrine undeitakoh by the Court. As a statesman, 
Warren had a sense of history, an understanding of people 
and firmness of character. He was open, optimistic, and 
idealis^tic without ideology. He saw good in other human 
beings and he was decisive.^ 

Earl Warren' achieved his greatest fame as Chief Justice of 
the Supreme Court but Warren began his career as a Califor- 
nia politician. Prior to his appointment by Pres'ldcnt Eisen- 
hower to the Court, Warren served as Governor of California. 
Role H: Thurgoo^ IVtarshiill 

Thurgood Mar^shall, in 1967, became the first black ever 
named to the Court. Justice Marshall is part of the "activist" 
and *1iberar section of the Court., He will tend to favor 
^ individuals against the state or the wak against the strong. 

The son of a Pullman car steward and great-grandson of a 
slave, Marshall has made a career out of causes but seldom 
has been a controversial lyian personally. He has the re^ta- 
tiqn of being the man who led the Negro civil rights revolu- 
tion to its first and often its biggest victories in the courts. 
His most notable victory came in the Supreme Cpurt-s 1954 
decision. Brown v. Board of Education, which outlawed 
racial sSegregation in the schools. Assessing his successes, 
one friend said MarshalPs chief asset was "his ability to take 
very sticky situations and patch them over with his personal- 
ity."^ A long-time white associate said perhaps Marshalfs 
most "obvious characteristic*' was his capacity "to put you at 
ease pn the matter of rjice." He has been Ukened to former 
Chief Justice Warren in his vicws» reportedly sharing the 
cofivictionthat difference of opinion can be negotiated and 
being more interested in the background of a case than in its 
purely technical side. In 25 years as counsel for the National 
Association for the Advancement of Colored People and the 
N AACP Legal Defense and Educational Fund. Marshall ar~ 
gued 332' cases before the court, emerging the winner 29 times. 
Role 17: Abe F^rimn 

Justice Fortas had a broad legal knowlc^ge,^Ound judg- 
ment, and a liberal philosophy. It is not uncommon for 
Supreme Court Justices to change the character of their 
iegiil opinions after their appointment to the bench. Fortas' 
performance^ however, has been entirely consistent with the 
reputation he had established as a private lawyer. He cham- 
pioned th^ civil rights of^the small and Oftety^bscure individ- 
ual as well as defending corpotiite^ianis ^ch as Coca Cola 
Comf)any, He aroused national intcrest^en he defended a 
number of individuals termed as "security risks." 
ftote 18: Poller Stewart . 
Potter Stewart was the fifth and ftist justice named by 



President Eisenhower As did Justice Brcnj4an(in 1957), he 
joine^dhe Court during its stormy years after the landmark 
schoc^escgrcgation case in 1954. 

1 he conservative group jn 19^ con_SLStcd of Justices 
Frankfurter, ClarWHarlan, and ^Hvhittaker. The liberal 
group consisted of Chief Justice Walrcn and Justices Black, 
Douglas, and Brennan, ^ 

The basic difference between the^c groups was thought to ' 
relate primarily to the Justices' differing views as to the 
appropriate use of the Court's power to hold unconstitu- 
tional actions of other branches of the gowmment. The 
'liberals" saw the Court as a guardian of uie individual 
liberties protected by the Bill of Rights. They tend to inter- 
pret the Bill of Rights in a broad fashion. 

The conservatives adopted a narrow view of the Bill of 
Rights and, in a situation wherein a choice was necessary 
between individual liberty and the power of the state, the 
conservatives tcwmd to support the power of the state. 

Justice Stewart soon became kfjown for independence of 
mind and, when the court divides evenly, he often casts the 
deciding vote. He generally leans toward a liberal position. 
Rolf) 1^: Willium J. Brennan, Jr. 

WillianvJ. Brcnnan, Jr., is one ofcight children of an Irivsh 
immigruTFtt couple who came to the United States in 1890. A 
signifnyi^ftt influence in the choice of Justice Brennan's 
carecf was his father, who worked in the establishment of 
la^>Of unions in the city of Trenton. When the opportunity 
arose, the elder Brcnnan ran for a council scat on the labor 
ticket. This involvement with the labor movement had the 
effect of interesting the young lawyer in labor law, an inter- 
est which would much affect his career. 

Perhaps a speech of the Justice can best sum up his 
feelings in regard to the job of the court: "The constant for 
Americans, for our ancestors, forourselvCsS, and we hope for 
future generations is our commitment to the constitutional 
ideal of liberty protected by the law . , . It will remain the 
business of judges to protect the fimdamental constitutional 
rights which will be threatened in ways not possibly envis- 
aged by the Framers . , . the role of the Supreme Court will 
be the same ... as the guardians of (constitutional) rights.'* 
Role 20: William 0. Douglas 

William O, Douglas is the foremost conservationist, natu- 
ralist, and traveler in the history of the Supreme Court. He 
has written more books, mainly on conservation and travel, 
than any figure, judicial or otherwise, on the Amciican 
i?cene. Douglas is t)ic only individual Justice whose picture is 
likely to appear, as it has, in Field and Sirearn magazine 
singing *The Soi>g of Sfergisant Parker " 

Douglas served on the Court longer than any justice in the 
Court's history. He waji appointed toihe Supreme Court by 
F.D.R. in 1939, when he was forty-one, and he has been its 
foremost expopcnt^f individual liberty, and particularly of 
freedom of speech 

William O. Douglas is probably best knov^n for his advo- 
cacy of freedom of speech. In addition, he can often make 
his point with just one sentence. An example of this power 
. are his works in regard to a caee in which a doctor was 
excluded from the practice of his profession in New York: 
"When a doctor cannot save lives in America because he is 
opposed to Franco in Spain, it is time to call a halt and look 
critically at the neurosis that has possessed us." 




Excerpts ttom thf Decision of the Supreme Court In Tinker 
V* Dts Moims^ 

NOTE: These opinions should only be referred to or 
distributed to the students once the preceeding simulation 
game has been played and those playing the parts of the 
Suprcijic, Court justices have renderSd their opinionSv, 
part of thft '*debriefing'* these can be introduced for pun^ses 
of further cJarifvcation of the issues involved \n t} 

IRrom the Minority Opinion: 

Noting that **it can hardly be argued that either students 
or teachers shed their constitutional rights to freedom of 
speech or expression at the schoolhouse gate," the Court per 
Fortas, J,, reversed: *'Thc problem prcscnt<jd by the present 
case do(s not relate to regulation of the length of skirts or the 
type of clothing, to hair style or deportment , , 

**It does not concern agressive (sic)» disruptive action or 
even group denaonstrations. Our problem involves direct, 
primary First Amendment rights akin to 'pure speech.' " 

*The school officials banned and sought to punish peti- 
tioners for a silent^ passive expression of opinion^ unaccom- 
panied by any disorder or disturbance on the part of 
petitioners. Jherc ^s here no evidence whatever of petition*^ 
tjrs* interference, actual or nascent, with the scjjool's work or 
of collision with the rights of other students to be secure and 
to be let alone. Accordingly, this case does not concern 
speech or action that intrudes upon the work of the school or 
the tights of other students." 

"Only a few of the 18,000 students in the school system 
wore the black armbands. Only five students were sus- 
pended for wearing them. There is no indication that the 
work of the school or any class was disrupted. Outside the 
classrooms, a few students made hostile remarks the 
children wearing armbands, but there were no thr^jg^kcts 
of violence on school premises/' ^^^^^ 

''In our system, undifferentiated fear or appreMmRTof 
disturbance (the District Court's basis for^sustaining the 
school authories* action) is not enough to overcome the right 
to freedom of expression. Any departure from absolute 
regimentation may cause trouble. Any variation from the 
majority's opinion may inspire fear; Any works (sic) spoken,- 
in class, in the lunchroom or on the campus, that deviates 
from the views of another person, may start an argument or 
cause a disturbance. But our Constitution says we must take 
this risk ..." ^. 

''It is also relevant that the school authorities did not 
purport to prohibit the wearing of all symbols of political or 
controversial significance'! The record shows that students in 
some of the schooU wore4>uttons relating to national politi- 
cal campaigns, and some even wore the Iron Cross, tradi- 
tionally a symbol of nazism. The order prohibiting the 
wearing of armbands did not extend to these. Instead, a 
particular symbol— black Armbands worn to exhibit oppo- 
sition to this Nation^ involvement in Vietnam— was singled 
put for prohibition. Clearly, the prohibition of expression of 
one particular opinion, at least without evidence that it is 
necessarV to avoid material and substantial interference 

r- 

*• I 

-i.^ — ' ' ■ — ^ I 

♦From Lockhart, William, et al , 77ie American Comtiiu- 
Hon, St, Paul, Minnesota, West Publishing Company, 1970, 
pp. ' • ^ ' 



with school work or disciplit^e, Is^ not constitutionally 
permissible,'* 

**lf a regulation were adopted by school of09ials fodbid- * 
ding discussion of the Vietnani conflict, or the expression by 
any student or opposition to it anywhere on school property 
except as part of a prescribed classroom exercise, it would be^ 
obvious that the rcgul&tion would violate the constitutional 
rights of students, at least if it could not be justified by a 
showing that the students' activities would materially and 
substantially disrupt the work and discipline of the school." 

**In the circumstances of the present case, the prohibition 
of the silent, passive *witncjs of the armbands,' as one of the 
children called it, is^ no less offensive to the constitution's 
guaranties." 

Justices Stewart and White submitted brief concurrences^ 

From the Dissenting Opinions: ) / 

In the course of a lengthy dissent, in which he scored the 
"myth** that **any person has a constitutional right to say 
what he pleases, where he pleases, and when he pleases," 
justice Black observed: **While the absence of obscene or 
boisterous and loud disorder perhaps justifies the Court's 
statement that the few armband students did not actually 
'disrupf the classwork, I think the record overwhelmingly 
shows that the armbands did exactly what the elected school 
officials and principals foresaw it would, that is, took the 
students' minds off their classwork and diverted them to 
thoughts about the highly emotional subject of the Vietnam 
War. 

"Even if the record were silent as to protests against the 
Vietnam War distracting students from their assigned class- 
work, members of this Court, like all other citizens, know, 
without being told, that the disputes over the wisdom of the 
Vietnam War have disrupted and divided this country a^ few 
other issues ever have. Of course students, like other people, 
cannot concentrate on lesser issues when black armbands 
are being ostentatiously displayed in their presence to call 
attention to the wounded and dead of the war, so^c of the 
wounded and dead being their friends and neighbors. It was, 
of course, to distract the attention of other students that 
some students insisted up to the very point of their own 
suspension from school that they wcnS determined to sit in 
school with their symbolic :armbands," 

In a separate dissent, Justice Harlan maintained that 
"school oflficials should be accorded the widest authority in 
.maintaining discipUne and good order in their institutions" 
and thus "would, in cases like this, cast upon those com- 
plaining the l^urden of showing that a particular school 
measure was motivated by other than legitimate school 
concerrts— for example, a desire to prohibit the expression 
of an unpopular point of view, while pcrtnitting expression 
of the dominant opinion." In the instant case, he found 
''nothing which impugns the good faith of respondents in 
promulgating the armband regulation." 

Questions for further consideration in class discussion: 

1 . What if many students, ratherthanonly a handful, had 
made hostile comments to the students wearing; armbands? 

2. What if lhe wearing ofarmbands had led to violence on 
school grounal^ 

Should eithetof the aboVe situations have any bearing on 
the outcome of the Court decision? 
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I students and the Bill of Rights: Prlo/ftles, Limits, ind Responsibilities 

from Respomibilitifs ami Rights in the Schools. 1 978, by Donftid P. Vcttcr and Littda Ford of the Carroll County Public 
Schools, Westminster. Maryland 21 157. 

This unit was designed to hdp students (I) become more aware of their rightsas citizens of the United States and theirschool 
Gomni^Joitics. and (2) realize that their rights (like those of all citizens) arc limited and that each right carries a corresponding 
rtspowibihty. It also was designed to crpatc "a better understanding and working relationship among administrators, parents, 
acachcrs. and students." The 50-page unit has been used as part of th? curriculum in junior high schools and high schools 
throughout the state of Maryland. It includes 10 topics andjin evaluation plus variations for high and low abilitystudents. It 
can be ordered from Uw-Relatcd Education Program f^the Schools of Maryland. 5401 Wtlkens Avenue. Baltimore Md. 
21228,(301)455-3239. • W . 

The (tniowing excerpts includOhe Teacher Overview And two of the topics - The Bill of Rights and Limitations on Studcm 
Rights. % 



^ i WHAT IS THE BILL OF RIGHTS? 

Topic: Introduction tc^hc Bill of Rights 

Purposei These activiticjj have been designed to introduce 

the student to the Bill of Rightis and the specific freedoms 

provided therein. 

P.Aft I: S T K G I R * 

Procedure: 

(1) Distribute •'Visitor from Outer Space** (p. 178), 

(2) Have students complete the handout and then tabulate 
* their responses in one of the following ways: 

(^MV4iaMH=©-th^right45 you designated as most-impor- 
tant?Why? 

(b) What arc the rights you were willing to give up? 
Why? , ^ 

(3) Conduct an in-depth discussion of the reasons for their 
ranking. * . 

(a) At the end of t)}e discussion, praise pupils who 
fought to keep their rights and^xprcsscd their dis- 
pleasure at giving them up to aliens or humans. 

(b) Highlight the pos^^ble effects of "authority'* on the 
willingness of various pcrsor\s to give up their Con- 
stitutional rights. 

(c) Make a point of tclHi(g students that many Ameri- ^ 
cans have fought atid died to maintain these rights, iff 

(d) You may wish to draw an analogy to the Nazi 
Germany situation and bring in the concept of the 
underground resistance movement-^*^ 

Part II 

Procedure: ^ 

(I) Hand out copies of "This is Frtfcdom*' (pV 179). Read 
over directions with students. Allow time (or student to 
complete activity /(Note: this resource sheet\is a list of 
parts of the Bill of Rights written in easier torms. Some 
have beeir omitted.) 

(12) Debrief by allowing student^ to openly express their 
opinions and justify their positions. For those items that 
Students disagree with, ask them to restate the item.so it 
expresses their opinion. 

(3) Inform students that alJofthese freedoms are provisions 
of the Bill of Rights of the Constitution of the U.S. (Be 
sure to tell students that some of the items on their ditto 
have been omitted.)" 



(4) Prepare a short lecture (10 to 15 minutes) to introduce 
the Bill of Rights. Teacher should <^ide which points- 
need to be emphasized. Suggestions are given below. 

a. Background 

b. Structure {i.e., part of Constitution, first 10 amend- 

ments) 

c. Subject to interpretation (i.e.. Supreme Court) 

d. Application to modern society, 
c. Specific appli^tion to students. 

(5) Hand |ut copies of the Bill of Rights. T|]is may be found 
in Practical Polidcs and Government in the United 
States, pp. 56-561. You may wish to inform students 
that the 14th Amendment is sometihies considered a part 
of the Bill of Rights. This can be found on p. 562: Also, 
most Civics and U.S. History texts have a copy of the 
Constitution. - 

(6) ^Ask Students to read the Bill of Rights of the United 
States Constitution, and complete the chart on p. 180. 
You may wish to divide Students into groups for this 
activity. You may also wish to give each group only-a 
certain nj^imbcr of amendments. (Ex: Group 1, amend- 
ments 1-3) to expedite the process. 

(7) Debrief by allowing students to state their responses in 
class. Teacher should list the freedoms on board. 

(8) Give each group one of the specific freedoms they have 
listed on board. Have them construct a skit which will 
illustrate that freedom. Allow students to perform skits 
bdfore the class. (Note: Teachc^ should not at this point 
comment on the legality of their illusfration. Interpreta- 
tion and limitations will be covered later.) 

Materials: 

1. Student Resources (pp. 178 and 179), "A Visitor From 
Outer $pad5/' "This is Freedom," and chart on p. 180. 

2. Practical Politick and Government 

2. ARE MY RIGflTS AS A STUDENT UNLIMITED 
AND GUARANTEED WITHOUT PERSONAL RE- 
SPONSIBILITY? 

Topic: Limitations on Student Rights: The Relationship 
Betweeh Right an(| Responsibility 

Purpose: This lesson has been designed to help studcVits 
realize that all rights arc limited and for each right they 
haye a personal responsibility which must be fulfilled in 
cQfiijunction with it. 
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Procedure: \ 

(1 ) Reproduce and distribute copies of p. 1 8 1 <ind conduct a 
class discussion based on the questions listed, 

(2J Ask students to list what they consider to be (om general 
freedoms or rights which are a cotitirihing (hepe 
throughout their handbook> Emphasize the fact that 
you arc looking fci(t^ general freedoms (dress, speech) and 
not specific freedoms (freedom to buy a Coke after 
school). 

(3) Allow time for students to complete the activity. Ask 
several students tq read their lists aloud and write their 
answers on the board. 

(4) Pose questions: Arc these freedoms absolute or unlim- 
ited freedoms? (I^ou may have to give an example before - 
students will understand what you are looking for.) 
Suggested example: It is obvious thqt^ as a student, you 
have freedom of speech just as an adult does. However, 
this is not total or unlimited freedom of speech. You 
have the right to talk while eating lunch in the cafeteria, 
but you do not have the right i6 create a panic by 
running through the cafeteria and falsely screaming, 
*Tirc". This is one limitation on your frfcedom'of speech 
in school. You have the right to express your opinion in 
class, but you do not have the right to shout obscenities 
at your teachers or other students because you do not 
agree with their opinion. This is another [imitation on 
your freedom of speech within the school. 

(5) Ask students to re-read the list which was compilc<|jOi 
the board and then to write a limitation for each of the* 
freedoms listed. 

(6) Ask volunteers to read their responses and record their 
limitations on the board. 

(7) Post Question: For each freedom you have, there is a 
responsibilities (sic) that goes with it. What are the 
responsibilities you must fulfill in order to enjoy the 
freedoms we have listed on the board? 

T 

Suggested Example: 
Freedom: Freedom of Speech 
Limitation: 

Can't shout *Tire'' in cafeteria. 

Can't shout obscenities in class. 

Responsibility: To sec that you do not get involved in 

the limitations listed above and to do your best to 

prevent someone else from committing them. It is also 

your responsibility to report them to the authorities, if 

necessary. 



(8) Allow time for students to complete activity. Ask volun^- 
teers to read anj^N^rs and record them on the board!, 

(9) Summarise by askthg^students to make gcncraHzatlons 
about the nalunT of freedom. (What c^n you tell me 
about the characteristics of freedom after today*s' 
lesson?) 

Suggested Response: 

a. Freedom is not total or absolvi|e 

b. All freedoms are limited. . . 

c. With each freedom comes a r^iarfonsibility which is 
my duty to fulfill ^ ^ ^ 

Variation 

Low AbiUty: 

Make a transparency of p. 182" Ask students to explain 
what the cartoon means. Using their responses, intro- 
duce the idea of limitations on freedoAi. Pose Ques- 
tion: What kinds of \hi|\gs might Che school not allow 
you to pVint in school ne,|fspapejr? Reinforce the idea 
of limitations. Pose (^icstion: If you knew someone ^ 
was going to print something in the school newspaper 
that would cause a problem, what should you do? 
Introduce (he idea of responsibility in coryunction 
with freedoms. Culminate the activity by asking stu- 
dents to pick one freedom from the student handboojk 
and draw a cartoon which could illustrate that free- 
dom's limitation. ^ 

Materials: 

(1) Student Handbook from your school 

(2) Student Resource pp. 181 and 182. 
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TEACHER QVKR-VIEW OF 
EXPERIENCE I: 
RESPONSIBILITIES AND RIGHTS IN SCHOOtS 



WhAt are my school 
'rights? 

How^arc they * 




The School Handbook: 
How docs my school 
define my rights? 



What responsJbilitic?) 
am I required to fuirui? 



How arc my rights, as 
defined by (h^ county, 
different from my 
school rights? 



Coxmty Bill of Rights and 
Responsibilitiess 
How does the county 
define my rights? 




. How arc my Tun\i$ 
limited? - ^ 
What responsibilities^ am 
I required to fulfill? 



What is the Bill of 
Rights? 

Arc Constitutional^ 
rights al^o student 
rights? 




Constitution and 
ne Bill of Rights 
How doe$ the Constitution 
apt>ly to ,me as a student? 



H^w arc my rights limited? 



What is the Supreme 
Court? 





How have Supreme Court 
decisiprfs afTccted ^ 
students? 









How do SupremC' Court 
decisions affect me? . 
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,A VISITOR FROM OVtER SPACE 



It is the y.far 1993. and yoti are living a qpict, prosperous life here in Mni^nd. You are quietly watching television with your 
family when n special news bullctm comes aver th§ TV station. You ln)m«H$tcly sec that this is not the normal type o*f new§ 
bulletin hccause there is what looks like a very strange creature on the^Vcrftcn- the only thin^- which is familiar is Ibat he is 
speaking in English. He tells you that he and his.<people have gained cpmrol dvterall of thcc<>mmunicatlon$ netwoHs in the 
United Stales and that everyone had bfetter pay attention to what he has to say. You chflhge the chaftncl^-afid just as he 
said—thcrc he is on every station. He begins' to speajc verjr loudly, and you'ga^hcr your family around because you art 
beginninjf to worry about what he is going to do. His speech is as follows: ' . v ' 



"My nam<!i is STHGIR and I am from the planet NOITUTITSNOC in another galaxy whcrqjhc inhabitants arc far sup^rio^ 
tQ the beings oh this planet EART>i. Just as wc have gained contrQ) over thecortimunicationsof the United States, wrhayc 
the ability to take complete Control over every one of your lives. Wc do not want a war between our planet and yours, but wc* 
do want to control some things so that we can live in'pcace and harmoixy with you Wc have looked at some of your laws and * 
the Way your government of>cratcs and have found it to give too much freedom to the individual. Therefore, we are going to 
conduct a survey to ti:y and arrive at a decision in which both you arid I arc happy. As I have said, I do not want to tfikt 
everything away from you -bjit I can't allow.you to contjnuc to live as you have in the past. Therefore, I am jjivingyou a list 
often of the rights whip h you now have according to your Constitution. You arc to look over the list and decide which of the 
ten arc mq^ importiint to you. I will allow you to k^p f I VE of the ten rights, the five which get the most vojes from all the 
citizens of the UmtedkStates. You are to rank the following rights in the order in which you would give them up, with ! being 
the one you would give up Jast and 10 being the one you would give up first. After you have completed your ran^itig, you will 
receive further instructions./* ' * ' , 



./Right to bear arms 

J Right of freedom of speech- 

_ Right to legal counsel 

. Right to protection from cruel and unusual punishment 
, Right to freedom of press 
. Right to a jury trial 

. Right to freedom of religion ^» ^ 
. Right to pedcefulty assemble > 
. Right protecting s^lf-incri'mination v > 
Right. to privacy 
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' ^ THIS l» FREEDOM? 

• . ' - \ ' , ^ V » 

Directions: • > ' ' * ^ 

Below you >villl firi'd a Ji.s( o(;^cneraluatit)m concerning a number of rights 6r freedoms. Place an A in the front of the 
* * posmo^' ' ^grcc'Wtih U and a D in front of the sto(Wncnt if you disagree with it. Be syre you can justify your 



Pickctiti^in fronf^>f a factor^' or corporation by it's (sic) workers should be out-^Jawed / 



Anyone who is Hot Christian should be forced to leave this country 



Newspapers should be allowed to phqt anything they wish. 

4. — — No one should be allowed to openly criticize the government. 



5, ^ _ If the police believe you are guilty of a crime, they should be allowed to search you and/or your home and 

belongings. • . ^ 



If you ;irc arrested, you should be informed of thq crifne. 



7. Kveryonc is entitled to a fair and speedy trial. . ' * ' 



/ . .. .... ' 



fj. - — When on trial, you should be able to hear the witnesses who testify against you. 



THE BILL OF RIOIITS 



DIrocttons: 



Just as yotTlltt^jjygi^thfcw^our handbook guaranteed certain rights to yoM as a student, you will find thai the Bill of 
Rights provides^ftcific rights for you as a citizen. Using the guidelines below, list the specific freedoms wh\4\ arc 
given to you in tWc Bill of Rights. Since this document was written a long time ago. you iVxay have diifficuUy 
understanding som<Pof the amendments. If this happens, ask your teacher for help. 





^ AMENDMENT 
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-*The Four Student Freedoms^' 



Freedom 
to" 
Listen, 



Freedom 
to say 
Nothing 

y 



Freedom 
to 
Obey 




Freedom 
to 
Fear 



Source: Curan. l^irry^^pd.): Youih as a Minority: An Anatomy df Student Rights, National Council for the Social Studies, !972. 



TEACHER RESOURCE 
THE FOUR STUDENT FREEDOMS 

1. Docs the word '^freedoms" mean the same thing as rights? 

2. What is the cartoon saying to you? ' 

6 

X Do you agree with the message? Why or why tiot? 

4. How would you change the four student Wdoms to make them more realistic? 

5. What do you think was the author's purpose in ujnking this cartoqti? 



X* 



r 
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"Whatever happened to fteedom of speech?*' 
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BEST CdPY AVAILABLE 



7, Due l^rocess in (he Public Schools 

from Students ami the Law: Respecting fhe Rights of Others. The New York State B«r Association and the New York 
State Education Departmeni, 1979 

This fiv<Hlfty curriculum unit examines both the scope a^d limits of important ccfnstitutional and statutory rights. In 
Addition, it include? curricular objectives, a teacher's guide, a pretest, unit lest, plus excerpts from relevant U.S. Sufvcmc 
Court decisions, a glossary, and issues for advanced students. It assumes that if students understand how the law operates in 
ihciV lives, "they are more likely to be resport'fible citizens of the school comtnbnity. to respect the rights of others'. andXo 
jiupport the legal sy^stcm upon which their rights are based." T his unit has been used in secondary schools throughout New 
York State and can be obtained from the New York State Bar Association, I Elk Street, Albany, N Y. 12207,(518) 474-1460. 

The following excerpt is from lesson 3 on F^uc Process. \ 



DUE PROCESS ' 
Introduction 

The argument started in Union High School's teachers' 
lounge. Dill Johnson, b coach and teacher for 15 years, was 
angry about an I Ith grade student who demanded that the 
principal hold a hearing before suspending him for fighting 
in class. "That student knew he started the fight;* fumed Mr, 
Johnson, !*and it's the second ti me ihifi year. Just because his 
father is a lawyer, he's trying to show off and make more 
troubled' Johnson was fed up with the way students were 
demanding their rights and the way judges were insisting on 
due process. *'$oon/' Johnson predicted> "you won*t evai be 
able (o suspend a student without first holding a trial. And 
the next thing you know, students will say they want to 
consult with a lawyer before talking to the principal about 
(heir misconduct/?: ^ ^ 

What's so bad about a student wanting a hearing before 
hc*s judged guilty)'' asked Jim Steward, a 28-year-ol(j social 
studiCvS teacher "Maybe we ought (o teach students more 
about their rights in school. Maybe we shqyid even make 
this part of the civij^^rriculum. After all, due process only 
means fair P^^^^ffHk 

"YouVc ^l^TmS^t^ "Students\ii(>w plenty 

about fheir nghtsTbuttney doJfnjeeWi to know or care about 
. the rights of oib^ people. The problem is that schools are 
too permissive and kids have too much freedom. Schools 
should teach more about responsibilities and less about 
rightli. These days administrators are spendingso much time 
wonting about the rights of kids who are making trouble 
that' they don*t have much time left ft>r the good students 
who come to school to learn. And a lot of the rights you're 
talking about do more harm than good. Lawyers use rights 
as a way to keep guilty people out of jail. If you have your 
way, well have to turn our classrooms into courtrooms, and 
well have no way of getting the troublemakers out of school. 
I just hope we*n be able to put them all in your class.** And 
with (hat, Johnson stormed off to class. 

As he slowly finished his coffee, Jim Steward wondered 
whether there was some truth in ^^lit Johnson said. Arc 
students less responsible these days? Should students be 
able to dctnandia formal hearing before being suipei^ded or 
expelled? How much due process should we have in the 
schools? Is there danger that schools coiild get too 
legalistic? / * 



What do vou think? 



The^oss Case:* When Is Due Process Recognised? 

Dwight Lopez was*a high school jUudent from Columbus, 
Ohio, In 197 1 , he was suspetidcd in connection with a distur- 
bance in the lunchroom whiclj Involved some damage to 
school property. About 75 other/ students were ,s^spendcd 
from his school bn the same day, iW'ight claimed that he (Hd 
not participate in the destructive Conduct but was an irtno- 
cent bystander. He was not told why he was suspended or 
what he wa^ accused of doing; and he never had a hearing. 

Dwight and eight other students who wtfre also suspended 
without a hearing sued Columbus schopK^fficials for violat- 
ing their rights to due process of la\^':1vome of these students 
were suspended Xor proven acts of violence. Others, like 
Dwight, were suspended although they claimed to be inno- 
cent of any wrongdoing, and no evidence was presented 
against thefn. All were suspended for brief periods of up to 
ten days, ' ' • : ^ ' ' ' 

the school administration argued that due process should 
not apply to cases of short suspension. Since the U.S. Con- 
stitution.docs not guarantee a right to an education, suspen- 
sions do not violate any basic-right. Rather suspension is one 
of th?; punishments that can be very useful in maintaining 
school discipline. But requiring due process bfcfore every 
suspension would force administrators to spend so^mch 
time conducting hearings that they would not have fitne to 
do much else, furthermore^ innocent students arc rarely 
suspended. And even if a mistake is made, it could be solved 
better through conferences between parents, students, and 
school officials, thari by requirjngdue process procedures in 
all cases. ' ^ 

/, Should students have a right to due process before 
be)ng suspended for less than (0 days? 

2. If a judge says thqt stiidents are entitled to due process, 
what does that mea^ Should courtroom procedures be 
applied in school? What are the advantages and disadvan- 
tages of these procedures? 

3. Which^ punishments do you believe are serious enough 
to require due process? Or should students have a right to 

^ due process before any punishnerit? 

^Goss V. Lopez. 4 \9 U.S. 565 (1975); 

The Opinion of the Court 

Justice White first pointed" out that students cannot bk: 
expelled without due process. He acknowledged that the 
U,SXpttstitutiondoes not grant a right to education. IJut^^he 
explained that the Fourteenth Amendment forbids the 
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^ stales from dcpriving ^any person of life/libcrty or property 
without due process of law." If states establish pUbHc 
schools, a<r New York has done, students have a *>roperty" . 
riijht in their education which may not be withdrawn on 
8'"0"«)<'» of miwonduet without "fonda menially fnir 
procedures." 

Second, Uic Court held that the Due Process Clausic 
applies t<]^K^ of short suspension. A suspension for up to 
19 day? is^^Q raiaor a punishment that it may be imposed 
"in complete disregard of the Due Process Clause;* Justice 
• White wrote. "The total exclusion from the Educational pro- 
cess for more than a trivial period is a serious event in the life 
of the suspended child." The s^tudents in this, case were 
suspended based on charges of misconduct which, if 
recorded, could damage their standing with their teachers 
and "interfere with later opportunities for higher education 
and employment." 

The Court then turned to the question ofwhat<fueproces.<; 
means. Justice >Vhite noted that due processes a flexible a«nd 
practical concept- if does not require a rigid set of proce- ' 
dures to be applied in all situations. However, it requires at 
least that no one shoiUd be deprived of life, liberty, or 
property without being informed of the charges again.st him 
and given an opportunity to be heard. "At the very min- 
imum, therefore, students facing suspension . . . must be 
given .some kind of notice and afforded some kind of 
hearing." 

The Couri then explained the kind of informal notice and 
hearing that is required in connection with a suspension of 
,10 days or less: "that the student is giVen oral or written 
notice of the charges against him and, if he denies them, an 
explanation of the evidence the authorities have and an 
opportunity to present his side of the story." Due process, 
concluded" the CoUrl, "requires at least these rudimentary 
precautions against unfair or mistaken findings of miscon- 
duct and arbitrary expulsion from school." 

The Court recognized.' however, that there are school 
emergencies in which prior notice and Hearings would not be 
required, particularly when there arc dangers to persons or 
property. Jn such cases, the Court only required that fair 
procedures be followed '*as soon as practicable" after remov- 
al of' the danger of disruption. 

Does this decision mean that schoolJi will now be required 
to establi$h formal, lengthy procedures for all suspension? 
Not at all. For example, there does not have to be any delay 
between the time notice is given and the time of the hearing. 
"In the great majority of cases the disciplinarian may infor- 
mally discuss the alleged ipisconduct with the student min- 
utes after It has occurred." 

In cases of 'short suspension, the ruling docs not require 
that students be given an opportunity to .secure a lawyer or 
to call and cross-examine wifnesses. But it will reduce the 
risk of error by alerting administrators to disputed fticts ' 
which might lead them to Investigate further and perhaps 
call the accuser and jvitnesses. Indeed, the procedures 
required by the Couri arc "less than a fair-minded i«;hool 
principal would impose upon himself," Justice White noted. 

. Iii short, the minimmn procedures required by (jow can 
guard against error without too much coi\ of interference , 
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with the educational process. "It would ben strange discipli- 
nary system," observed Justice White, if & school did^not try 
to infoYm a student of his mi.sconduct and "let him tell his 
side of the story in order to make sure (hat an ityjuiiiceis not 
done." 

0T£- Although no school can provide Icssfue process 
than the Supreme Court requires, state governments and 
local school districts can provide additional procedural 

' rights. Thi.s is the C4ise irt New York Slate. Under state law, 
short-term suspension applies to any exclusion from .school 

, for 5 days or less. Before such a suspension, students are 
entitled to ^^hc three elements of due process required by 
Goss: (0) oral or written notice of the charges; (b) if the 
student denies the charges; an explanation of the evidence 
against him; and (c) an opportunity to present his side of the 
story. 

In addition, under New York law. the student and parent 
have a right ta"an informal conference with tJ\c principal" at 
which time the parent may ask questions of the witnesses 
who made the complaint. Furthermore, many .school di.s- 
tnc\» require administrators to promptly notify the parents 
of students who arc suspended—usually by telephone- 
followed by a letter. 

What procedures are required In cises of long suspension or 
-expulsion? 

Although the Supreme Court did not rule on this question 
m Goss. it has indicated that long .suspensions orexpulsions 
"may require more formal procedures." This is because dul 
process is a flexible concept that varies according to the 
possible seriousness of the penalty. When the punishment 
may be more serioiyf. procedural protections should be 
more thorough. ' « 

In many states, these procedures have been determined by 
localcourts or school boards. But in New-York, the State 
Guidelines and Education Law (Section 3214) spell out the 
detailed rights a student 'must be given before he can be 
suspended for more than five days. Specifically, the student 
and'hi^ parem have: (I) the right to "a fair hearing;" (2) 
"i^easonable notice" about the hearing; (3) "the right of ' 
representation by counsel;" (4) "the right to cross-examine 
witnesses;" and (5)/'the right to present |fitne.sses and other 
evidence on his behalf." In addition, the law provides that "a 
record of the hearing shall be maintamcd" (either by a ^ 
stenograplier or a tape recorder) which a student can u.se if 
he appeals. ' 

If ^ school official violates A student's consti^^ional rights, 
can the student sue for money damages? 

This question Was considered by the Supreme Court in the 
case of tVood v. Strickland in which two student§^were 
suspended for three months Vithout due process for spikiiig 
the punch at a school dance.** The administrators and 
school board members said-4*»»)k4jd what they thought was 
ftght and did not intend to viola tetlict^tadents* rights. But 
the Supreme Court rxiled that sincerity or ignorance of the ' 
law did not excuse their action. 



fVood V. Strickland, 420 U.S. 308 (1975). 



The Cq^rt explained that person who is responsible for 
supervising students cannot justify violating their rights 
because h% is uninformed about the law. On the contrary, 
^chopr^pcrspnnel who discipline students mu$yi| expected 
to net with good intentions an<i with knowlea|^ of basic 
$tudent rights. Therefore, the Court ruled that^a school 
ofTjcial IS not free from liability for damages '1f he knew or 
reasonably should have known that the action he took . . . 
would violate the constitutionaf rights of the .students 
affected/* , 

When a $tiident*s rights are vIolnM. how will the amount of 
damagts be decMcdt 

In 1978, thct Supreme Court answered this question in a 
case involving two Chicago students who were suspended 
for 20 days without due process,*** -Neither student intro- 
duced evidence to show any actual damages they had suf- 
fered as a result of their sjiS|>^jon. Their lawyer argued 
that they should be awarded substantial damages because 
they were deprived of their constitutioijal rights, whether or 
not they suffered any injury. Out the Supreme Court 
disagreed. 

The Court ruled that when a student is deprived of his 
constitutional rights, the amount of money damages should 
depend ort the circumstances of the case, A student should 
be awarded substantial damages: (I) to deter or punish 
school officials who intentionally deprive him of his rights; 
or (2) to compensate him for actual injury (which can 
include ^'mental and emotional distress'* as\ell as financial 



loss). But where the violation is not intentional and. no 
actual iryury is shown, then the student is only entitled to 
"the award of a nominal sum of money," like one dollar. 

»» 

Sikntmary ' 

The Constitutional protection against being deprived of 
life, liberty or property without duQ process applies to stu- 
dents in the public school. Due process is a flexible, legal 
concept that requires faiV procedures. The procedures t^k^ 
are due a student vary according to the possible seriouSiJs 
of the penalties. When the punishment may be more scrjius, 
^ a student is entitled to more thorough procedure. ^ 
D\ic process applies to all cases of suspension and expul- 
sion. In cases of short suspension, a student has the right to 
know the charges and evidence against him and should havp 
a chance to tell his side of the story. In cases of suspcnsioH, 
for more than 5 days. New York law provides detailed 
procedural rights for students. These include the right to 
notice and a hearing; representation by counsel, the right to 
present and cross-examine witnesses, and the right to 
appeal. 

If a student is deprived of his constitutional rights,' he can 
sue school officials for money damages if they knew or 
should have known that they were violating his rights. But 
the damages he can collect depend on the circumstances of 
the case. A student will collect nominal damages for any 
violation of his rights. He may collect substantial damages 
only if he can show that he was actually iujuied or that 
school officials intended to deprive him of his richts 
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*t* Carey v. Piphas, 46 Uw Week 4224 (1978). 
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^; TK< Case Method: Goals, Features, and Variations 

from Un in the Classroom, Mary Jane Tiuncr^Sodal Science Education Consoriiiim, 1979 

This handbook was designed as a praetical resource for attorneys, judges, and other professionftb iti ih* )us}icc 

system who will be making presentations about l«J|y»nd the legal system in the schools. The handbook contains scores of 
actiVitiC| und learning strategics that can be usi;<C^th different types of legal content Most of the handbook consists of 
reprints of materials that have been publistttrt>by 'experts in law-related education and used successfully throughout the 
country. The book is available from Social Scieikte^ucation Consortium. 855 Broadvray Boulder Colorado 80102 nm) 
492-8154. ' W 

The following excerpts on Case Studies arcTrom "Part 2: Strategics." which also includes materials on mock trials, moot 
courts, pro-sc court, games, and Held trips. * 
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CASE STUDIKS 

Guidelines For Using Case Studies 

In tisirt!^ legal case studiey wirh sfudenfs, atfornevs and 
other resource people must he careful to use terryis and 
situations that are familiar to students. While if is useful for 
such resource persons (o have lyasic grounding; in law. the 
underlying issues and cor\flir[s inherent in legal c<fses may he 
more important than the particular decisions or matutes 
involved. The following discussion, which was prepared for 
teachers, contains suggestions and guidelines for structuring 
case studies as well as a raukynale for using (hem in a class- 
room setting. \ 

From the very beginning) the .successful use of the ca.sc 
method approach to the studV of law has involved three 
esKciltial ingredients; I) /a cases, 2) capable instructors, 
and 3)7>M o/vw/ students. The selection of appropriate legal" 
cases has Wn a crucial aspect of the approach Not every 
case involving a legal decision or interprctalion can be consi- 
dered a ''good" casc^ Cases that are chosen musj center upon 
sig'nificant legal questions that persist and recur in human 
experience and the law. Ihc cases must also pose a variety of 
possible alternative sQjutions and provide dramatic interest 
for the student. 

1 he instructor, in-^urn, must be pro(>crly prepared and 
well informed on the subject if the approach is to be utilized 
successfully. The instructor must serve as a facilitator rather 
than as an authority figure in the learning process. Through 
the use of questioning, the instructor raises doubt in .stu- 
dents* minds on a particular legal issue. This procedure helps 
to clarify student thinking and rcas(|ping and assists the 
students in resolving the conflict. The Tnstructor .snould 
judiciously avoid imposing conclusions or personal biases 
upon, students. When a particular pQ.sition has not been 
adequately considered, the instructor may express a point of 
view to the class, but it should be identified as such. 

Finally, the active involvement pf the student in analyzing 
a legal case is irucial to the approach. Participating in class 
duU'ussions in which*a particular legal problem is identified 
at>d sides are takcni points ofviewarestatcdscohsidered^nd • 
weighed/ and decisions are fortiiulated and evaluated, 
remains the f>rimary means Iby which studenjis develop their 
own critical thinkiri^ ability. This is bow an understanding 
of the law evolves from the case njethod of teaching. 

The-case study aifproach to thc teaching of legal concepts 
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and issues encourages teacher and students to engage in one 
or more of the fbllowing activities: ( I ) a statement or review 
of all the facts of a particular case; (2) an investigation or 
treatment of the issues apd arguments of that ca.se; aWl (3) 
an analysis or consideration of the decision, including the 
legal reasoning behind and implications of the ruling. 

Case Metliod AclivMy Sequence 
Stei:f 1: Review of the Facts - 4 

- What are significant facts in the ca.sc? 
Step 2: Investigation of Issues/ Arguments 
What legal issues are involved? 
- What ^rgutnents might be presented? 
Step 3; Consideration of Deci,»don and Reasoning 
" What would yoU decide? ^hy? 
^What was the court's dccisiotj? 

Why did the court come to that conclusipn i*athcr than 
another otic? 

Ai\ di.scussion leader, an instructor utilizing the ca.sc 
method approach must pro.vide the class with the necessary 
background information and muterii^ they need, Heorshc 
should pose questions t hat encourage^tudents to: ( I ) ration- 
ally examine a ca.se— fact.s, issues, arguments, deci.sion; (2) 
express and explore, as well as be able toexplain and support, 
alternative points of view; (i) focus upon points of major 
importance and reflect upon the consequences of each; and, 
perhaps most important, (4) clarify their own thinking and 
values. Questions should promote the interchange of ideas 
among students and , call for student thought rather than 
simple ''yes/ no'' responses or the repetition of facts. The 
classroom questions should point out a.ssumptions or weak- 
nesses jn reasoning, have a logical sequence or rational 
order, be clear and direct, atul be within the answering 
capabilities of the iJtudents. In addition, questions should 
build on the class* prccedii\g re$p()nses and ideas as well as 
its initial intere^s. 

1:^ addition to performing the roles of diagnosticriin and 
discussion leader/ the teacher must act as a **climate-maker/* 
That is, the teacher must develop and maintain a frietidly, 



iF.xcerpted with permission from Teaching About the 
l^w. by Ronald A. Gerlach and tynn W. Lamprecht (Cin- 
cinnati: W. H. ;Andersor) Co. J975), pp. I48-I6L Copyright 
1975 by the W. H. And erson Publishing Co, 
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V and non^hrcatcning cjajjsroom environmont in which stu- 
* dents are encouraged to think logicaDy, to consider a)lerna- 
tivcs freely, and to express themselves honestly while 
slttdying a ca&c. In order to develop a fii^orable clo^sroom 
atmojjphcre in which to use the case $tudy approach, the 
teacher must refrain from dominating class discussion by 
repeating* commenting on, or asking questions of thje same 
respondctit fQllovving each remarks Rather, questions Rn<f 
comments should be redirected to other members of the 
group or class. Also biases of the instructor regarding a case 
should.be contained and when they are expressed, they 
should be clearly open to class review and analysis. 

By capably serving as diagnosticiah, discussion leader, 
and "climate-maker'* in the ca.se st\idy approach, the teacher 
plays a key role in the inst^-uctional process. In performing 
these functions, the teachet* is the primary guide to produc- 
tive leaiirrrtng about the la'W. 

The procedures described below provide several examples 
of how*legal cases might be used to promote discussion in 
the classroom. More specifically, these procedures are 
designed to (I) illustrate how the case approach lendsitsclf 
to a variety of teaching styles and uses; (2) demonstrate how 
this approach encourages student thinking at the higher 
cognitive levels of analysis, synthesis, and evaluation; and 
(3) suggest several legal cases and concepts that might be 
examined by social studies classes. 

One way in which an instructor can promote the study of a 
legal case is to provide the class with a handout describing 
the facts, issues, arguments^ court reasoning, and decision. 
After asking several questions designed to test general com- 
prehension of the information contained in the handout, the 
teacher should center the discussion on student cvali/ation 
of the dcctsion> These procedures arc outlined in Diagram I 
which follows: 



DIAGRAM 1 

Students Gimn Entire Case 
Student Calf Handout Includes: 

I. Facts 

2: Issues 

3. Arguments 

4. Reasoning 
5.. Decision 

Class Discussion Centers On: 

1. Ascertaining student comprehension of tKe facts, 
issues, arguments,' decision included in handout^ 

2. Student evaluation of court decision and reasoning. 



A second w«ry U teacher might use a legal case in the 
classroom is to give the students a handout d^cribing only 
the facts, the issues, and the arguments. In,cibtUra$t to the 
fm\^ of procedures, the teacher asks the students to reach 
thcfiV own decision on the case in light of the arguments and 
facts presented to them in the h^pdout. Finally, the actual 
coiirt's decision and reasonin^in the case is introduced and 
compared with the student^ position. These procedures arc 
outlined below In Diagram 2: * , 
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. DIAGRAM! 

Students CIveti Only Case Facts, Issues, Arguments 
Student Caso Handout Includes; 

1. Facts 

2. Issues 

3 Arguments 
Class Discussion Centers On: 

1. Ascertaining student comprehension of facts, argu- 
ments (included in the handout) , 

2. Student formulation and evaluation of court decision 
and reasoning. 

An alternative strategy for encouraging class discussion 
of the court's decision and reasoning is to provide the stu- 
dents with a handout describing ^he facts, issues, and argu- 
ments of a case along with unmarked quotes taken from the 
majority decision and dissenting opinions. Aft^r posing sev- 
eral questions designed to test student understanding of the 
material contained in the handout, the teacher asks the 
students to select the opinion with which they most agree 
and to give reasons for their choice. These procedures are 
outlined in Diagram 3: 

DiACRAM3_ 

Students Given Unmarked Opinions 

Student Case Handout Includes: 

1. ^ Facts, issues, arguments 

2. Unmarked judicial opinions. 
Class Discussion Cqntcrs On; 

1. Ascertaining student comprehension of the facts, 
issues, opinions 

2. Student selection/ justification/ evaluation of court 
opinion, . 

Perhaps the most challenging way in whic(t a teachencan 
present a legal case to a class is to give the students only the 
facts of the case. Following some initial comprehension 
questions, the instructor asks the students to identify the 
issue(s) involved in the case, to develop arguments for both 
sides, and to decide the case on the basis of the arguments. 
This procedure is outlined below in Diagram 4: 

DIAGRAIVI 4 I 

Student^ Given Only the Facts 

Student Case Handout includes: 

I. Facts 
Class Discussion Centers On: 
^1. Ascertaining student comprehension of the facts 
(found in handout) 

Promoting student identification of the issues, prepa- 
ration of arguments, development of a decision, and 
evaluation of decision. \ 

An alternative strategy to having the entire class develop 
arguments for both sides wotild be to divide the class into 
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Qommittees or *1aw firms'* and have the firms prepare argu- 
ments for the plaintiff and dfcfcndanl. Their arguments can, 

' then be presented to the class (or consideration and 

^. discussion. 

AUhough the case study approach has a number of dis- 
tinct advantages for classroom use, it is not without its 
limitations as an instructional method. For example, the 
case approach agsumes that the students possess certain 
background information and that they will be able to com- 
prehend the facts of the case under consideration. If these 
two conditions are 1^91 fulfilled, a lessen based upon a case 
study would be unproductive and frustrating to both teacher 
and :hudent.s. 

In addition, the case mcthoil approach requires that stu- 
dents make independent judgments regarding ^ partitular 
legal case, problem, or issue. vStudents nuistalso permit their 
judgments to be scrutini/xd and challenged. As a result^ they 
may exhibit an initial hesitancy and/ or inability to study a 
leg|il case or tacritiquc each other's views. If student inhibi- 
tions do arise, rfnd temporarily impede the educational pro- 
cess, a feachcr s paticiice and guidance is needed to override 
the problcnl, 

V 

STRATEGIES FOR HELPING vSTlJDENTS DEAL 
WITH FACTS, ISSUteS, DECISIONS, AND OPINIONS 

This resource expands the 6asi<^ cas^-sfudy approach by 
sugf^esting addffidrfal ^vays io help students differentiate 
between facts and opinions. A case-study sheet is also pro- 
. \ided (Handout ffl ). 

Students should be asked t(0 list the facts in a case. They 
should be made aware of the importance of this exercise, 
sit1i<;e everything else in the case hinges on an accurate 
accounting of the feicts involved. The teacher can ask his 
students to enumerate them according to the foltowing 
categories: 

a. Uticontrovcrted facts— -those i)ot subject to challenge 
or dispute (students shoifid point to specific citations in the 
case), ^ 

b. Implied or inferred facts—those wl^ich logically follow ' • 
the uncontroverted facts (students should jilstify the inferen- 
ffe$ or im^licalions they have made; they may not be right, 
but at least they should be reasonable assumpti<Cns). 

c. Missing facts— other thingijf, which one>nccds to kpow 
before rea<ihing a decision, that Were not staled in the case. 

d. Important facts— as opposed to irrelevatu or inconse- 
quential facts. /"^ 

A number of strategics can be uspd in presenting the facts, 
Sometintes the teacher may want to provide the students ' 
initially with only the facts, even though a case has beSn 
adjudicated, so that studchts ate free ^o form their ^j^wjm 
ojiinions. The court decisions c^n be handed out later an^ a 
discussion held as to why studfcnt decisions differ from the 
courts verdict, if in fact they do. ^ 



Before class, the teacher could prepare a tape recording 
stating tjic facts of the casc> and play it more than once in 
class to /illustrate what really arc uncontroverted facts. Did 
students perhaps hear the tape diffcTenily^ A vari^ilion on 
this approach \you|d be to use a few students to create a 
videotape or role play depicting the facts. This simul(it<is a 
real-life situation because student witnesses to the facts must 
try to rei^ort them accurately, with possible conflicting 
testiniJBDy. 

Issues * 

It is essential to zero in on the is*;ucs involved in a case, so 
that far-ranging bull sessions, which take up precious class 
discussion tiiinc> can be avoided. IjisucS can be phrased in 
terms of **whcihcr or not" statements. The i^sovirce person 
may have to exercise patience in stressing the n?cd to adhere 
to the stated facts in the c^se and to the princJipal issue or 
issues. Students not only ^re being led toward a sub^itantive 
conchi.siOn but are also moving toward a wider awareness of 
the scope and limits of free expression, ^ 

A useful approach to a case study' is to examine the 
question otinterested parties, l<ftw is a compromise of com- 
j)eting interests. Ask wh<) the.competing parties are in the 
outcome of a case. What iseac^persoh's or group's interest? 
(e.g., students,' parents^ school board, administration, civil 
liberties groups, community ) How would each one like the 
case resolved? Why? How can a decision be rcacjied (if, in 
fact, that is possible) which takes imp account all of these 
interests? T<^ depict the balance of conflicting is^es in the 
case, the teacher can also draw a set of scales on the black- 
board or an overhead transparency and then visually weigh 
the arguments for the plaintiff and for the defendant as the 
students define them. 

Decision lAid Opinioii($) 

The decision in ^ case is a simple *'yes*' or **no" response to 
the central ^{ssue. Decision making is an everyday happening 
in law. It is a challenging lessons to student? that a decision 
must bfe made to resolve the pVoblem - someoni will win 
and someone will lose. The .decision not only affects the 
individual(s) involved, it also ^ets a precedent^ (or future 
similar cases. The opinion must include both theVeasoning 
or justification for thb decision and an explilnation of \4hy 
the opinion disagretjs Nyith or can refute other points of view. 
This reasoning provides the student with'an appreci(ition of 
precedent a^id ah understanding of various legal concepts. 
Alert students to the possibilities for varying interpretations 
of the law by jiMges, As court opinions afe read and dis- 
cussed, distinction^ should be noted between real statements 
of law and judges' expressions of **.obiter dicta'' (incidental 

> 't ' . ■ . ■ 

Excerpted with permission from Juvenile Justice: A High 
School Curriculum Guide(Stv/tll N.J!: Institute for Politi- 
cal/Legal Education, 1974), pp. 4-6: 



^;.(^'^-;r: -T "\. " ■■- /■ ■ rr ■ - ■ . ■ ■ ; . - ..- - - ' ' 

Qt collateral opinions which are4tot necessary to $upport the 
iittmon and, not binding). AI?o> there may be value in 
exi/inlmng minority dissentfrtg opinions (if the decision was 
1 wwan^mous) or c^ncurrlns ©pimoos. Justices oftca\yrite 

C^ncwrriitg opinions when they agree with the majority deci- 
sioii but for different reasons and wish to indicate that they 
rtiight decide differently under other circumstances. 
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STRATEGIES 



disc Stiidio$ 



LegAI Issues: 



Dcctsion: 



Court's Reasoning: 



Studeafs Comment: 



Handout I 

CASE STUDY SHEET 



Case name 
Court 



Decision date 
Factsr 



Student's Name 

Cojurse 

Date ^ 



kcprintcd with permission from The Role of law in Society and^the Righ J^^d ResponsihUities of O'iizemhip: A 
Cxtnkulum Guide for ^intiergarten Through Grade /2 (Jefferson City, Mo.: Misspri Bar Association Advisory Committee 
on Citizenship Education and Missouri Department of Elementary and Secondary Education, 1976). 



APPENDIX 



List of Resources for £:ducators, Lawyers, and Law 
.Students for Use in Secondary Classrooms * 



T'his Appendix contains a list of law-n^latcd education 
leaders, prepared by tlte American Bar Association, who 
can direct you to LRE programs and resources in their re- 
spective states. Moreover those entries marked Avith an as- 
teri.%k(t) are conducting progrwis in other states and can 
provide informfition about such activities. For a- more com- 
plete listing of LRE projects, contact the ABA Special Com- 



mittee on Youth Education for atizcnship, 1 155 East^COthT 
Street, Chicago, Illinois 60637, 312/947-396p. / 

Special mention is made of the ABA beo^use of ils mwcri- 
al coordinating role in LRE and of the Constitutional Rights 
Foundation because of its pioneering worK with lawyers in 
the classroom. 



Norman Gross, Staff Director 

Special Committee on Youth Education fdr Citizenship 
American Bar Association ' ; 
1155 fe, 60th Street 
Chicag(?, Illinois 60637 
(312) 947-3960 

Since 1971, the ABA has served as a national Clearing- 
house and coordinator in law-related ^ducation/Thc ABA 
can inform you of the wide range offprograms, matcrialSv 
and resources which are available in all parts of thecoutitry. 
Its publications include the periodical. Update on Law- 
Related Educathn. which reports on recent Supreme Court 
decisions, innovative diassroom strategies, and, important 
developments in the law and law-relatcdfeducation. Each 
issue also includes a review of newly available elementary 
and secondary curriculum and resource .materials. The 
ABA'S curriculum catalogs— the Bibliography, Media and 
Cammif —describe more than 1, 500^ materials for class- 
rooms, K-12. The most recent of its publications on pro- 
gram development. Building Bridges to the -Law, explains, 
how to use lawyers, judges, law enforJfement officers, and 
other community resources in yqur law-related education 
program. Its newsletter, LRE keport. will keep you current 
on developments in LRE. The ABA also (I) provides con- 
sulting and clearinghouse servic<^, (2) conducts a variety of 
seminars and institutes, and (3T can direct you to LRE 
programs in your community. 

V 
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Vivian Monrofc, Executive Director 
Lawycr-in-the-Classroom Program - 
Constitutional Rights Foundation 
1510 Cotncf^Avcniie ' 
Lps Angeles, California 90025 
,(213) 473-5091 

The LaWyer-iti-tbc-Clnssrooib ^Projtrahi has developed a 
series of 1 9 lesson plans on a wide rangt of legAl topics. Each 
set consists of a feacher, lawyer, and student lesson plan 
whiph includcSs several pases as well as innovative class activ- 
ities to encourage students to think about particular legal 
issues. These 3-5 day mini-Units include the following 19 
titles and topics: Password: The Law and Bilingual Edncfi- 
tion; Students Are Also Citizens: Students' First Amend- 
ment Rights; Turnabout: Univcr^y Admissions Policies; 
To Prosecute or Not: Criirte-Clm^ing Stahdftrds; No 
Vacancies: Environmental Protection^ Gateway: Immigra- 
tion Law; Workout: Labor Disn|utcs; Haimdtable: 
Employee Rights; Keep Out— Pangerl/i^rotcctityg Property 
with Dangerous Devices, Play $all: Sex Discripiination in 
Sports; Do You Believe? The Right to Religious Freedom; 
Sparc tlfc Rod: $tudent Suspension Heading Rights; With 
Interest It Cotncs to . , , Conti^icts atid Credit^ Satisfaction 
Guaranteed: Con3uther Protection; Wd've ^Oot You 
Coverc<|: Worker's Compensation; Finders Keepers: Prop- 
erty Rights; Dignity: Sex Discrimination al^ Employment; 
Design for Life: Abortfin, Parental and Paternal Consent; 
To Love and to Share: Living Together Without Marriage. 
These materials have been prepared by experienced class-^ 
room resource participaifits from the Los Angeles Bar . 
Association. * . 
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^.ALABAMA 

Mafic H. Hdmirix. Coordii>"t<k 
\4xw A^j|^|k,\ss Fducutian 
.Ai|i(bi»nn^^te Depttrifnciu of f^ducntion 
' Mt)nt^oonerv 36109 



. yVLASKA /. '.• 
♦ . v Doug Phillips' . . 

^' ^A^^choragc Schdob District ' » ^ 

; Social Sttidic; CurriaUum Specialist 

' 46QP DcBarr AvcnW ' 

' Ahchorage'99502 

. 907-333-9561 ^ ^ '-^ 

'\ ■ ■ V . ' '■• - . ' - . 
AltljfONA 



ElH<^^b^agia. Director 
Ari/opa Center for Law-Related Education 
$tate Bar jof^An/onQ . 
234 N. Cehtral Ave./Suitc 858 • 
Pboeaix 850O4 ' 




'Ct 



602-252-4804 " 
lore Sta'rr 

3 East Harvard Street 
Ttij^dale 85257 
!'9^5-etr27. 
■ * \ ^ ' • • '\ „ ' 

ARKANSAS^ ^ ; 
Jam U.Gould. Asst. Co\)rdinator 
L&'w Edjiiclltion Project 
> Um dphk Public Sphools 
lOOSoutR A)^ch<* • ' 
' * Li|tle f^ck 72204 , ' 

' >r 5tf| -374-3364 . Ext!s>3.^6- 

■ ■ Bctky Thompson " 
p!.irect6t: ■ ' 
CritTij'nal Law Education ^^rojcct 

• 'r ^ttorncy^GcncraPs Office ^ ^'^ ' 

Justice, ftdildin^ \ ^ 
Lfttic Rock 72201* 
50L37I-2007/ ^ 

* CALIIFORNIA 

♦Charles vN. Quiglc56 ■ ' 
Executive DircctoV, 

• • tfw in a FrA Society ^ 

• Suitcyl, 5115 Douglas Fir Drive 
CaJabls^i^ 91302' 

213-M0^^^^ ' ;^ 

. ' Mary JancNTurncr, Coord^uitqr' . 
Social Science Education <^nsortium 
855 Broadway ' 
* 0^uldbr 80302 ** 
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CONNEGTICIIT 

Margaret Richards, Coordinntot- 
Project LEARN ^ 
P.O. Box 220 

East l.^mc 06333 ^ 
203-739-6971 



DISTRICTj^jpF COt^iJMBIA 
*J(fson JfQcwman and E(j O'Brifcn, Co^Ditcctors 
National Street Law Ipstitutc 
J GcorgctowJi University Law Center 
ti05 C. Street. 'N.W. f 
N\flshitigTon 2OO0r . 
202-624-8217 • ■ 

♦Rdb<jrta (^ottcsman, Directof* 
The CHildrcn\s ttjgal Rights Information and 
. Tracing Program- \^ . " 

1 2008 Hillyer Place, N. W. , ^ 
Washington 20009 ' 
202^1^2.6575 

♦Rdbert E, Redding, Dir^ic^r 

Phi ^Iphlt'Delta Law Fraternity, InteilSfttional 

Juvenile Justice Program - 

425 !3th Street, ^J.W. 

Washiijgion 20004 • 

^ 202-737^5151 

J" ' ■* ' ■ ' * 

♦Howard E^sU Director * 
.C;iUzcnship A. L^w-Rclat^d Education 
U.!§^ Dept. of Education 
172* Donahue ^ / - 
400tS?far^ . 
Washington 20202 . ^ ' » 
:!02^72-4594^ . . • 



FLORIDA 

' Ron Loch 
Project Coordinator 
Law Education <?oais^and Learnings (LEGAL) 
1410 NE2nd Avenue' . ^ ' , 

Miami apj32 , , . - 
305-350-339^ : • / ' ./ 



io^-492-8154 ' 
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GEORGIA 

Alan J. |4offmah, Director ^ 
Georgia Center for.Citizen^hii^nd' /" 
Law-Rclated^Educa<ion ^ 
Box 604 . . ^ 
Cicorgia St^itc University " v^\^ 
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LOUISIANA 

W. Alton Bryant, Jr. 
Coordinator 

Community Involvement ip Ijiw Education 

;425 South BroM Street ' 

'New Orleans m\9 ' ^ 

; 504-^22-9322 
I • - 

' GcriwPl^"K'esci»rch & Advanced- Study 
246» Peering Avctiuc 

Portland 04102 , ' i 

207-78044(1 

.^MARYLAND . ' , ' 'iv 

♦Gerard W. Paradw and Rick, Milled I - 
I^\v-Retftt<id Education Prog^a^n for the Schools of 

Maryl||id, Inc^ 
University of Maryland p. 
Baltimore Campus - EM 007. 
5401 W-ill^ens Avenue > 
Baltimore 21228 ' t ' .■ 

I -455-3239 \ , - ' ' / 

MASSACHUSETTS 

AlWe xDavis / - ' * ; • 
Law-Related Education Coordinator ^rlP . »i 

•Trial Court of Massachusetts " i 
District Court Department " 
' 209 l^sscx Street ' - 

Satcm, Massachusetts 0IJ>70 ' ' . ' 

617-745-901*0 » - 

•David M. Schimmcl ^ ^ ' ^ 

Massachusetts .Asspciat^on for Law-Related Education 

School of Education • 

Univershy of Massaqfiiisetts 

265 HiUs South . ^ ' . ' 

Amhtfrst 01003 

413-54^-1529 or 545-2155 • ^ 

MICHIGAN ^ ' ' - ; 
Guy Blackijuro . ^ ' 

pireiptor 

^ocial Studies' Department ^ 
Oaklatid Schools - * * * 

2100 Pontiac Lake Hoad 
Porttiac", Michigan 48054 
313-858-2008 . 

[ ■ . ' t 

Tim Little, CQ-<;oor(Jinator . ' 

Mi^igan Conference on Law-pQcused Ci(izcnsh!tp 
Education 

339 Ericksoh Hall * * » 

Michigan $tate University . 
East Lansing 48824 ^ > > 

517^55-1837 f ' ' 



Normnn McRae 
Social Studies Director 

Detroit Publid Schools - ^ 

Schoo^s Center Building, Room 836> 
5057 Woodward Avenue 
Detroit 48202 
3 13.494. 1 630 

MINNESOTA 

JoscpJti Daly ' 
Director 

Center for Community Legal Ed. 
Hamline University School of Law 
Sv, Paul, Minnesota 55104. 
6i2-^^2121 " V _ 

James W, Kcclcr» Director . 

Children and the Law and The Student lawyer 

Communications and Education 

Minnesota State Bar Association 

100 Minnesota' FcderafBijMilding 

Minnciipolis 55402 \ ^ / f 

612"33|5MJ83 ' ^ * 

Roger Wangen ^ 
►cial Studies Specialist / 
innesota Pepaftmcnt of Education V 
O^Capitdl Square Building 
550 Cedar St rc« . 
St. Paul 5510! 4 
6T^-296-41076 




Montana ♦ 

, Kent M. Purqcl! 
Executive Director 
S<Jtc Bar of Montana 
P.O. Box 4669 

lAclcna 59601 '| 
406-442-7660 

NEBRASKA 

Donald A. Young * 
Coordinator of Law-R<:latcd Educatic 
Nebraska State Bar Association 
Room 1019, Sharp Building 
,Lii\coln.68508 
402-475-7091 



NEVADA 
.flm Bean 

StatcjDepartijrient of Education 
400 y. Ki 



,...ong 
Capitol Complect 
Carson City ^f<S>710^ 
702^85-5700 ' . 

NEW HAMPSHIRE 

. Carter H. Hart, Jr. 
S^pfal Studies Consultant 
State Dtpartm(nt of Education* 
64 North Main Strec^ ^ 

'T^ot^ord 03301- . 
603-27 K3604 v 



MISSISSIPPI 

Nancy I. Brown 

Social Studies Consuhant 

Missi'dll^ippi Stat<t Department of Education 

P.O. »ox"hr ^ 

Jackson j9205 
6^)1-354-695^ • ^ 



^MISSOUR^ . " <« 

LuAnn Vollenwcidcr Madscn , > . 

Field Director , 

Mi^uri Bar Advisory Coittmittce on Citizenship 
V Education - 
The. Missouri Bar ' r 

Box'll9" '\ • 
J<^erson City 65,101 
3I4-43.5-4128 ' ' ' 

' ♦Linda ^liekes, DireciW 
« Law and Education Project 

S.t.' Louis Public Schools 

4130 Eas)t Lexington ^> 

St. Lojuis6ill5 v ^ 
• ^l4|53l-200() ' " \ ' ' 



, NE\<' JERSEY 
♦Louise C. Stern *- ' ' > ■ 

Program Coordinator . 
Institute" for Political/ Legal Education 
EdHcajional Improvement Center 
2a7 Del^ca Drive . ^ , . ' 

, R'.D. //4, Box 209 ' ^ ' 
ScwellJ8080 

609-228-^000 x221; * 

. NEW MEXICO - 

. Mclinda Smith < ■<. 

lV<5ject Coordinator , ^ 
Lawfor. Living Project . ' . 
State Bar of New Mexico 
P.O.t Box,25883 
^Albuquerque 87125 . - . 
505-8^2-6136 

NEW YOhK 

Eric Mdndsqhcin, Director . * ^ 
Law, Youth A Citizenship Program 
^Ne>v York Stfite Bat,A$$ocia{iQii 
' Albany 12207 • r 
% 518^74-^60. '' ' " ' ' 



NORTH CAHOLINA . 

Doug RobcrUon 

Oitkchship Education 

■Division of Social Studies 

North Qirolina Department of Public Instruction 

Education Building, Room 255 

Raleigh 2761b ^ 

919-733-3829.;.. 



NORTH DAKOTA 

Lynn M. Davidson' < 
Director of Curriculum ' 
Department of Public Instruction 
3tatc Cgipitol 
Bismarck 58505 
70l-22"4-2265 , 



OHl(f 



Davi;^ T. Naylo^ ^ ^, 

ExccVitivc C^ire'CSJor 
> Center for Law-Related Education 
635 f^hajrmacy Building 
Univfersity of Cincinptl 
Cincinnati 4i22l 
513-475^982 ^ . 

- P^ty N. Hunt 

- Oirccior of Media Relations , 
Ohio State Bar Association 

33 West Uth Avenue 
\J Columbus 43201 , / ■ 
. , eLl4M2l-2l^I 



OKLAHOMA . , 

Ira Eystcr 
A'sifioc, Director . 

Southj^'cst €cnt<f f{>r Humari Rclations^ Studies 
Unjlrrsity of Oklahoma 
^^Ofwillow Lane 

Norman 73037 v 
^405-325-3806 . . 



ori:gon ^ 

Allen Dobbins 

Curriculum Administrator 
^ Portland Public Schools 

3$36 S?fe. 14th Strecf 
^ Portland 97202 
^ ^ 503^239^5824 ^ ' 



L^nda Carl Falkcnstcin • ^ 
Imerna^ional Center on Law-Related Education 
'Pdtt<an<kSt»lc,Uilvivcr}iiiy 
P.O. IHrA 751 > ' ^jL: 

Portland 97201 : , 

5D3^2i9-3h<> i 
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PENNSYLVANIA' 
Robert L, Schcll 

Senior Program Advisor, SociiU Studies 
Pennsylvania Department q{ Education 
Box.9n ' 
Harrisburg 17126 
,717-787^743 

Beth Farnbach 

Law, Education and Participation 
Temple University ' 
1719 North Broad Street ' . 

Philadelphia 19122 
215-787-8953 or 8954 , 

RHODE ISLAND ^ 

Judith St. Tl^6mas, Program Coordinator 
l^.w-Rclatcd Education in Proyidcncc 
400 Wickcnden Street 
" Providence 02903 
40 J -277-3982 

Joyce L. Stevos' 
Social Studies Area Supervisor 
Providence Sjjhool Department 
86 Fourth Street 
" Providence 02906 
401-4^6-9259 

SOUTH CAROLINA 

Jack C Hanna, Project Director 
, Ways of the Law T.V, Series 
' South Carolina Department of Educjition 

2712 Millwood Avenue j 

ColuttJ^a 29250 . ^ ^ ^ 

803-758-/301 ^ 

SOUTH DAKOTA 

Marvin Scholtcn 

Professor of Education 
"^oulK Dakota State University 
J 328 Harding Hall 

Brookings 57007 * \ ^ - ' ' 
"605-688^1^6 ^ 

'^TENNESSEE 
Dorothy J» Skeel, VftBUor 
Peabody Center f 

Education * 
Vandcrbilt Uni'vc/sjty 
Box 320' 
Na$hvillt 372Q 
615^327^8350 

^ TEXAS 

. "^Gay Luckiy, Directed 
^'TLa\v in a Changing Society 
37(XXJlossmvenue ^ 
DMbs 75m 1 , w 

zrl^2iH(i206 y * . • 
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Lanetlc SulliVnn, Director 
Law ia a Clw^nging Society 
Lttw Focused Education, Inc.' 
Rt, 2, Box 21 A 
Uncertain 75661 
214-789-3259 

UTAH 

Na,nc^ N, Mathews* Director 
Utah Law-Related Education PrWct 
Utah State Board of lid Oca ti on 
250 East Fifth South 

Salt Ukc City 84111 ' \. 
801^333-5891 

VERMONT 

Jjiimcs G. Lcngcl 

Social Studies Consultant 

Vermont Legal Education F^r/iject 

Vermont State Department of Udycation ■ 

Montpelicr 05602 

802-828-3111 

V 

VIRGINIA - 

Jeff Sotithatd. Director 

VA fustitute (or Law & Citizenship Studies, Inc. 
P C). Box 393 
Virginia leach 23203 
8^,-427-2411 

Jack K, Hcncs 
Curriculirrrr^pcciali.st 

Alcxan^a City Public Schools . ^ 
3801 W, Braddock Ro^d • • A 

Afcxandria 22302 ^ 

703-998-2162 ^ : 



WASHINGTON 

Peter J, Hovcnicr, - 
Project Director 

Washington Center for Law-Focuf?cd Education 

Western Washington! State College 

304 Miller Hall ' 

BcUingham 98225 

306^76-3327 



WEST VIRGINIA 

Lydia L, McCue 
Curriculum Development Specirflist- 
West Virginia Department of Kducation 
Capitol Complex B-138 
Charleston 25305 

504-348^2703 , . 
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WISCONSIN. 

l\. Michacl Hartoonian 
Social Studies .SupervivSor 
Wisconsin Dept. of Public Instruction 
125 S/ Webster Street 
Box 7841 
Madison 53707 
608-267-9273 

WYOMING 

Robert C, Points, Director 
Wyoming l^w-Related Education project 
College of Educatiot) 
University of Wyoming 
I^a ramie 8207 1 
307-766-5279 
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AImhM PHI-ALPHA Dpn A 

Phi Alpha Delta Hrarermty. International is a non-profit 
non^political organization whose student andalunnu members 
are dediealecl to service, mutual seli-help; and maintenance of 
the' highest standards of professional ethics. With IM lavy 
school |nd 7ft^.alumni chapters chartered throughout North 
America, it annually adds approximately 3,000 law students 
and Uuyyers to its roster of activ^ members without restrictions 
based (5ri sex. age, race, color, creed tu national ougisy. 



Phi Alpha Dcltft Law KraternKy, ln(eri\Htk>n»l 
li)tcrn^(ion«Hi|ecutiYe Board 

Hon Steve Clark/In^rnatioiuil Justice 
Charles H. Taylor, International Vice Justice 
Stanley H. Kohn. International Second Vice Justice 
Momer S. Taft, International Advocate 
Jack Miller, Internatibna|^ Secretary 
Larry Crigler, International Treasurer r- 
Won. James M. Bierce, International Historian 
LVedric H. Pearson, International Marshal 
^ Norman M. Owen, International Proctor 
Frederick J. Weitkamp, Lxccutivc Dirc^ctor 

.liiveiitic Justice Advisory C^ouncii ^ 
Jennifer Brown, Baltimore, Maiyland 
Mark W, Tahnon, AVasliington, D C. 
Denise Dandridge,Avashington, D.C. 
Donald S. Dawson, Washingt.on. D.C\ 
Lmlyn L Griffith, Rome, .New York 
Isidore $tarr, Scoftsda-tc, ^7.ona 
David J. McC^^rthy, Washibgton, \^.C. . / ■ 
. Alice ODonnell, Washington, D.(\ / 
Hbn. John C; I'Vacey, Rockville, .Maryland 

Juvenile Justice Program Staffc*^ 

Robert F. Redding, Director ' , 

^ " Norman Sqott^ Dcptity Director 
David M. Schimmcl, l[*ducntion Co».s«ltant 

. Linda Riekcs:^Community Rcsxnircc Consultant 
Julie Vai^gamiV Judicial Consultant 
V Marcy Cdbjeh. Management. Assistant 
Patricia Millard, Management distant 
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